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persons reside within the State, the license shall be obtained twenty
four hours before the ceremony; that the license shall be delivered 
to a relig"ious society, institt{tion · or organization before a mar
riage shall be solemnized in accordance ,vith its forms and usages: 
that if a male applicant for license be under twenty-one years of 
age, or a female under the age of eighteen, the license shall not 
be issued unless the parents or guardian of such minor sliall cer
tify their assent; that if the applicant for license shall make false 
answer, he shall be guilty of perjury-, and that certain marriages 
entered into prior to March 20th, 1913, shall be valid. 

vVe are clearly of opinion that the Delaware statute was in
tended to prevent the entering into the marriage relation within 
this State otherwise than by one of the methods or forms therein 
specified. Furthermore we are satisfied from an examination of 
the reported cases in this State that the validity of common law 
marriages entered into within this State has never been recognized 
by our Courts. 

"\;I/ e have been referred to the following Delaware cases: 

State vs. Adams, 3• Boyce 588. 

State vs. Oakes, 1 Boyce 576. 

State vs. Miller, 3 Penn. 518. 

T ackson vs. Collins, 2 Hons. 128. 
•. I 

_In the three first mentioned cases, there was evidence of a cere
monial marriage. In the case· of Jackson vs. Collins ( decided in 
1859), it clearly appears that there was not any evidence whatever 
of a ceremonial .marriage, but it also app·ears that the cohabitation. 
was ent.erecl into within the State of Pennsylvania. As it is a rec
ognized principle of law that the status of marriage is governed 
by the law of the place· of marriage, it is apparent that the last 
mentioned case is. not an authority in support of the contention 
that common law marriages entered into ·within this State are rec
ognized by the Courts of this State as valid. _ Furthermore, an 
examination of the case would seem to indicate that the subject of 
common law marriages was not carefully considered because, not
withstanding the facts, the jury was not instructed as to the pre
sumption arising from a meretricious relationship. 

* * * * * * * 

Having decided that Annie Muleski was not the wife and is 
not the widow of John Muleski, it follows _as a necessary corollary 
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that Veronica Muleski and F'rank Muleski are illegitimate; The 
question is therefore squarely presented: "Is The Pusey & Jones 
Company liable to pay compensation to these minors?" While tll'~ 
evidence does not show that they were in fact dependent upon 
John Muleski for support, yet if they are his "children" within the 
contemplation of the Delaware Compensation Law, then· the fact 
of actual dependency is immaterial, because our act conclusively 
presumes that unmarried children of a deceased employee, who are 
under the age of sixteen years, and who have no surviving parent 
entitled to compensation, are dependents: 

. There is no uniformity in the statutes of the several States and 
.countries as to what persons are entitled to compensation. Some 
statutes designate the persons and class of persons who are entitled 
but provide that they must be dependent in fact; others provide 
that they shall receive compensation without regard to the ques
tion of dependency, if the decedent was legally bound to support 
them; others designate the persons and classes and provide that 
some of them are conclnsively presumed to be dependent, and that 
others of them must be proved to be dependent in fact; others 
provide that certain persons are presumed to be dependent but 
such presi1mption may be overcome by. evidence; others differen-• 
tiate between tot.al and partial dependency and allow different 
amounts for the different classes; others determine that certain 
designated persons are dependents and that other persons not spe
cifically designated but coming within a designated class, if in fact 
dependent, are entitled to compensation. The persons and classe~ 
also vary in the different acts, such words being used as widow, 
children, father, mother, sister, brother, me'mbers of decedent's 
family, spouse, lineal descendants, ancestor, family, adopted child, 
parent, next ·of kin, widower, posthumous child, legally adopted 
child, grandchild, grandparent, legal beneficiary, creditors, and in
valid widowers. These are only a few of the differences in the 

· statutes, and, therefore, the only cases that will be helpful are those 
which construe language similar to that used in our statute. 

The English act required dependency in every case and in
cluded among the persons entitled, illegitimate children and grand
children. The New Jersey act compensates illegitimate children 
if they are a part. of the decedent's household. The Michigan act 
requires proof of dependency and allows compensation to "mem
bers of decedent's family" and "lineal descendants." The Cali
fornia act, in classifying persons conclusively presumed to be de
pendent, includes children for whose maintenance· the deceased 
parent was legally liable. Subject to the limitation that the de
pendent must be a member of decedent's family or bear the rela
tion of child, the California act also provides that any person in fact. 
dependent is entitled to compensation. 
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It is, therefore, clear that under the four acts last mentioned 
there would be no difficulty. in extending the benefits of these 
several acts to illegitimate .children. The words "member of de
cedent's family" and "lineal descendant" also have broader mean
ings than the words "child" or "children." 

The Delaware act does not use the words "members of dece-. 
dent's family" or "lineal descendants". or words su·sceptible oi such 
liberal construction, but uses the words "child" and "children," and 
in no State do ·we find that the words "child" or "children" have 
been construed to mean- illegitimate child or children, but we do 
find cases where illegitimates have been. excluded. 

·our statute says that "The terms 'child' and 'children' shall 
include step children and adopted children, if members of the de
cedent's household at the time of his death, and shall include pos
thumous children, but shall not include married children." 

The above paragraph was undoubtedly taken from a similar 
section in the Peni1sylvania act, which reads as follows: "The terms 
'child' and 'children' shall include step children and adopted child

. ren, and children to whom he stood in loco parentis, if members of. 
the decedent's household at the time of his death, and shall include 
posthumous children." 

Section 307 Pennsylvania Act. 

See also Section 104 Delaware Act. 

A comi)arison of these two provisions indicates that the words 
"children to whom he stood in loco parentis" were omitted for some 
real purpose because such words have a meaning. The Pennsyl
vania Compensation Commission in the case of Litzinger vs. State 
Workmen's Insurance Fund, Clairri Petition No. 2193, held that an 
illegitimate posthumous child was not entitled to compensation un
der the provisions of the above section, yet the Pennsylvania laws 
says that a posthumous child is entitled. 

I 

Furthermore, there is undisputed authority,. including a decision 
in our own State, that the words "child" and "children" when used 
in a statute, mean legitimate child or children unless some other 
provision in the statute_ shows a contrary intention. 

State vs. Miller; 3 Penn. 518. 

2 Lewis Southerland Stat. Cons. 760. 
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Endlich Int. of Statutes 105. 

2 Luge Des Patriotes, 178 Mass. 25. 

Clark v~. Coal Company, Appeal Cases H. L. 412. 

Marshall vs. Railway Co., 46 l<'ed. 269. 

Under the Maryland statute, a child or children under the age of 
sixteen years living with or dependent upqn the parent at the time 
of injury or death is presumed .to be wholly dependent. The Mary
land act defines the word "child" as follows: " 'Child' shall include a 

. posthumous child and a child legally adopted prior to the injury of 
the employee." 

In the case of Rosina Aman tea vs. Consolidation Coal Company, 
1 Md. Comp. Cas. 254, the Maryland Commission had substai1tially 
the same facts before it as we have in this case, and substantially the· 
same statutory provisions to face. In the Amantea case, it was es
tablished that Rosina Amantea and Salvatore Amantea obtained 
a marriage license authorizing their marriage; that a wedding cele
bration was held but no religious ceremony solemnizing a marriage 
was ever performed, probably clue to the fact that the parties were 
unable to speak or understand the English language and because of 
their ignorance as to the legal requirements to perfect a marriage. 
They lived together as man and wife and a child was born as a re
sult of such relation. The Board not only held that Rosina Aman
tea was not entitled to compensation, but that the child, being born 

· out of lawful wedlock was illegitimate ·and could not be declared to 
be a dependent on _its putative father. 

The New York act provides that the ben:efit shall be paid to, 
among others, minor children, but in the case of Bell vs. Terry, 163 
N. Y. Supplement 733, the Court said: 

"* * * An appiication in behalf of these illegitimate 
children having been made, the State Industrial Commission 
asks the judgment of this Court. upon the question of whether 
these children are in law entitled to the compensation fixed. It 
is a rnle of construction that prima facie the word 'child' or 
'children' when used in a statute * * means legitimate child 
or children * * and the rule is well settled that words hav
ing precise and well settled meaning in the jurisprudence of a 
country have the same sense in its statutes unless a different 
meaning is plainly intei1clecl. * * * · Section 16 of the act 
provides that 'If there be surviving child or. children * * an 
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additional amount shall be provided. for such child or children' 
* * and.this without reference to whether the children are de
pendent upon the father or not. In other words, the statute 
presumes that the children of a parent are dependent upon him 
or her up to the age of 18: years; and provides for them in the 
compensation law. While in a F3ense the persons mentioned in 
the question are children, they are not the lawful children of the 
decedent and unlawful children are not favored in the law; they 
have only such rights as are expressly granted by statute inso
far as property rights are concerned. Not only has the Legisla
ture not provided for illegitimate children under the Workmen's 
Compensation Law, by specific language, but, by its definition 
of 'child' in subdivision 11 of Section 3 * * it has clearly in
dicated an intention to use the word only in its legal sense as 
modified: It declares· that 'child' shall include a posthumous 
child and a. child legally adopted prior to the· injury of the em
ployee and by expressly fixing .these limitations, it must be un
derstood to have excluded any other child or children than such 
as would be included at common law and m1der the statutory 
definition. It is the duty of all courts of justice to keep their 
eye steadily upon the interests of the public even in the admin
istration of commutative justice, and when they find an action is 
founded upon a claim injurious .to the public and which has a 
bad tendency, to give it no countenance or assistance in foro 
civili. Whatever may have been held •in other jurisdictions 
under ever varying language and different conceptions of public 
policy, there is no justification for reading into the present 
statute a provision which shall permit illegitimate children to 
share in the benefits provided for the lawful issue of one suffer-

. ing through an industrial accident. . If the Legislature wants 
to assume this responsibility, it should do so in plain and un
equivocal language; it ought not. to be done through strained 
and unnatural construction on' the part of the Courts. It is the 
duty of the Court to enforce the provisions of the Statute with
out reading into it affirmative provisions." 

It is urged that. because another statute of this State ·requires a 
father to support his illegitimate children, and that compensation 
laws are enacted for the benefit of dependents, that illegitimate chil
dren are therefore brought within the compensatory provisions of 
the law. It would take too much space to explain the causes why 
and the purposes for which compensation laws were enacted, but 
the protection of dependent members of a decedent workman's 
family is only one of a very considerable number of such causes and 
purposes. · The enactment of compensation laws is a substitution 
of a nevv code of procedure, fixed and determined by the act in ques
tion. The legislation is a new departure and creates a new liability. 
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If jurisdiction is to be extended by implied reference to other stat
utes, this Board will soon be exercising powers far beyond anything 
contemplated by the body.which enacted the law; but it seems im
possible that it can reasonably be assumed that the Legislature had 
any such intention. In the paragraph defining the words "child" 
·and "children" under the Delaware act, why include the words 
"adopted children," for whose support the decedent would have been 
liable under other Delaware statutes, if illegitimate children are in
cluded in the words "child" or "children?" It is unreasonable to 
assume that if illegitimate children are included within the words 
"child" and "children," that adopted children are not,-and that the 
Legislature should have thought it necessary to make special refer
ence to adopted children, and not to illegitimate children. Further-· 
more why should specific reference be made to posthumous children 
who inherit under the decedent the same as children born during his 
lifetime? · 

If illegitimate children are entitled to compensation because 
their deceased parent was legally bound to support them, then it 
is as reasonable to assume that illegitimate children of a deceased 
employee may recover in an action at law against an employer who 
has elected not to come under the compensatory provisions of the 
act. In other words if the responsibility of the employee is trans
ferred by his death to the employer in a workmen's compensation 
case, then it would also be transferred in an employer's liability 
case .. Such a theory would also raise· the further question as to 
whether or not such children would be entitled to compensation at 
the rate and for the term provided under the Compensation Act or 
under an act requiring a father to support his illegitimate children, 
in case the two acts should provide for different amounts and per
iods. It would create untold difficulties in cases where both legiti
mates and illegitimates claim compensation. It would even be ex
tended beyond the domain of master and servant, and against any
one liable for the death of the father. Such a construction would 
undoubtedly be humane and consistent with a portion of the basal 
theory of compensation laws, but these extensions are matters· for 
legislative consideration. The Workmen's Compensation Law 
creates a new relationship, contractual .in character, between eni
ployer and employee, and it does not seem reasonable to broaden its 
scope by 111ere implied reference to a penal statute, which requires 
a father to support his. illegitimate children. 

In the case of Ramil vs. Pennsylvania Railroad Company, 87 
N. J. Law, 388, it was held that the Court below properly f<;mnd 
the petitioner to be within the "class" entitled to c;ompensation. 
In the case before the Board the "class" is "children." The words 
"child" and "children" have a well known and well defined 
meaning. 
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For the reasons above set forth, a majority of the Board are 
of opinion that these children 'are no more dependents within the 
spirit of the act than is 'Annie Muleski, and that the terms of the 
act should be no more extended in their behalf than in the behalf 
of this ·woman, who from all appearances and from all the evidence, 
was as faithful in discharging the duties of a wife as. though ac
tually niarried. Not only had she performed all these duties since 
she was a trifle over 17 years of age, but it also appears that she 
is now only about twenty~one years of age and is unable to speak 
the English language, Under the circumstances, we are free to 
admit that we have e11deavored to see our way clear to bring either 
her or the children within the compensatory provisions of the act. 
We must take the law as we find it with the hope that further 
legislation will permit isolated meritorious cases of this character 
to. be otherwise dealt with. 

DISSENTING OPINION BY MA YER, COMMISSIONER, 

·rs AS FOLLOWS: 

'I,'he question in this case arises under the Delaware Work
men's Compensation Law of 1917, on the claim of Annie Muleski, 
in her own behalf, as well as on behalf of her two children, Veronica 
Muleski and Frank Mtdeski, for compensation. 

She claims compensation as the widow of John Muleski, and on 
behalf of Veronica and Frank, her children by John Muleski. 

It is conceded. that she was not .the wife of John Muleski, that 
is. to say, they were never lawfully married, therefore, she cannot 
be his widow and consequently she has no legal claim as such. 
Equity and humanity. lend much weight to her claim, but the 
statute. appears to. be imperative 011 this point, and the majority 
opinion on this point is concurred in by all the members of the In
dustrial Accident Board. 

The point ·upon which the members of the Bo'ard · are not in 
accord is the right of the children, Veronica and Frank, to compen
sation. This arises upon a proper construction of the Delaware 
Workmen's Compensation Law of 1917. The great importance of 
the question constrains me to give the reasons for my di~sent. 

The majority opinion says: "These children are no more de
pendents within the spirit of the act than is Annie Muleski, etc." · 
If they are not within either the letter or the spirit of the act, this 
conclusion is undoubtedly correct, but I submit that they are clearly 
w1thin the spirit, scope and intent of the act and I think literally so. 
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The purpose of these Compensation Laws is sometimes set 
out in the recitals, but such purposes are well known and are force
fully stated by Mr. Arthur B. Honnold in his treatise on the Amer
ican and English Workmen's Compensation Laws. He says in 
part: 

"The proper administration of workmen's compensation 
acts necessitates an appreciation of the legislative purpose to 
abolish the common law system relating to injuries to em
ployees as inadequate to meet modern conditions and concep
tions of moral obligations, and substitute therefor a system 
based on a high conception Of man's obligation to his fellow 
man; a system recognizing every personal loss to an employee, 
which is not self-inflicted, as an element of the cost of produc
tion to be charged .to the industry rather than to the individual 
employer, and liquidated in the steps ending with consump-, 
tion, so that the burden is finally ,borne by the community in 
general. · · 

* * * It permits an injured workman, or, ·in the event of 
his death, his dependents, to demand as a right that which they 
were often compelled to ask as a charity, with the ultimate cost 
in either event upon the community. This •purpose exists, 
though the primary liability for compensation .or insuring the 
employee against loss rests on the employer. In place of the 
common law remedy, which involves tedious delays and great 
economic waste, it has been sought by this legislation to pro
vid~ a certain and speedy method by which injured. employees 
and their dependents may secure, at a minimum cost and ·free 
from certain well established rules of law, compensation which 
will be more uniform than that awarded by juries, and which, 

· so far as practicable, is regulated as to amount by fixed rules 
and schedules. A full appreciation of the scope of this legisla
tion cannot be obtained withJ)Ut also taking into consideration 
the fact that the State has an interest in compensation being 
awarded that the support of the workman or his dependents 
may not become a public charge." 

Now, an examination of the language of the statute (particu
larly that relating to. its beneficiaries) will aid us in an intelligible 

· interpretation of the act. 3193k, Section 104 ofl:he Delaware Work
men's Compensation Law, declares that compensation sha'll be dis-

. tribut.ed as follows : "To the child or children, if there be no widow 
or widower entitled to compensation, etc." Paragraph 7 .declares 
that the compensation shall be for the use and benefit of the widow 
and of the dependent children. Paragnwh 8 gives it to the father 
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or mother, if dependent. Paragraph 9 gives it to brothers and 
sisters, if actually dependent. 

Cai; there be any doubt that it is the· "spirit" and purpose of 
the Act to provide for dependents of a deceased employee? 

Being a remedial statute, the well known rule requires it to 
have a liberal construction to carry out its intent, and it is so lib~ 
P,ral in its letter that it includes not only children but also fathers, 
mothers, brothers and sisters, if dependent, and step children and 
:i.dopted children, if members of the decedent's household, though 
of 110 blood kin, and posthumous children, who, of course, would be 
dependent. I think the inclusion of this class of dependents not only 
fails to show that the terms "child". and "children!' are exclusive 
of illegitimates, but on the other hand, it points clearly to the con
clusion that those words are to receive a liberal and comprehensive 
construction. Are all these words, and what proceeds them, to re
ceive such strained construction as to exclude illegitimate children 
of a deceased employee, when dependents? If step children and 
adopted children are classed as dependents, with what greater 
justice should illegitimates be included, they being of the own 
blood of their parent. 

If classes of-persons, for whose support a deceased employee is 
ttnder moral obligation only, are entitled under the act, how strained -
must be such a construction that would exclude children for whose 
maintenance and support he is under a legal as well as the highest 
moral obligation. 

The next clause of the act further illustrates its meaning, that 
is, that dependency is the conditi_on with which the Delaware 
.Workmen's Compensation Law is mainly, if not exclusively, con
cerned, for it declares that when the dependency ceases the right 
of such dependent shall also cease. Relationship and depende1:icy 
are the conditions that govern the construction, all .technicalities 
being set aside. 

Now, it is conceded that Veronica, and Frank are the children, 
. in fact, of the deceased employee in this case, which I contend 
brings them within the letter of the statute. But it is contended 
by the majority opinion that they are not children in the eye of the 
law, and this is founded on the rigid maxim of the common law 
that they are filit1s nullius. It is well known that the rigid and 
unjust doctrine of the ·common law has been relaxed in behalf of 
these unfortunates, who are in no wise responsible for their ex.,. 
istence. Under the statutes of Delaware, and most, if not all the 
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States, their civil rights have been greatly enlarged; to the extent 
of being made heirs of their mother; furthermore, they are made 
legitimate by subsequent marriage of their parents. As the rigid 
doctrine of the common law worked such hardships on these un
fortmiates that the States have been in1pelled to i11odify and correct 
the wrongs done them, why now undertake to use these old notions 
to perpetuate wrongs or qeprive them of a right to which I contend 
they are entitled both by the law and spirit of' the statute? 

Being children of the deceased ,employee, were 'they his de
pendents? The evidence shows them to be infants of tender years, 
and therefore, 'totally dependent upon some one. All the proof 
shows that they were part of John Muleski's family and entirely 
maintained by him as though born in wedlock. Now, being de
pendents in fad, I submit that such is also their legal status by the 
statutes of Delaware. 

Revised Code of Delaware, 1915, Chapter 87, paragraph 3034, 
Section 2, read~ as follows : 

"Any husband who. shall, without just cause, desert or 
wilfully neglect or refuse to provide for the support and main
tenance of his wife in destitute or necessitous circumstances, or 
any parent who shall, without lawful excuse, desert or \vil
fully neglect or refuse to provide for the support and mainten:
ance of his or her legitimate or illegitimate child or children, 
under the age of sixteen years, in destitute or necessitous cir
cumstances, shall be guilty of a misdemeanor, and on convic
tion thereof shall be punished by a fine, not exceeding five hun
dred dollars, or by imprisonment with hard labor in such penal 
or reformatory institution of this State as may he determined 
upon by the Court, for a period not exceeding one year, or both. 
It is made the .duty of the parent of any illegitimate child or 
children, under the age of sixteen years, to provide for the sup
port and maintenance of such illegitimate child or children." 

, The very, language of this act places the penal obligation upon 
the parents to maintain legitimate and illegitimate children alike; 
that is to say, their negect of either or both is criminal. If, then, 
they are under this equal obligation to the State to support their 
illegitimate with their legitimate offspring, does not this duty be
come one of the paramount public policy in which the State is vi
tally interested? That is, that the child shall not become a burden 
to the State, either before or after the death of· the father. It is 
reasonable to suppose that the State intends that they shall be-

. come a public charge after the death of the father, ,vhen an existing 
statute requires that they shall not become a public charge during 
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his lifetime? Inasmuch as this statute was in force at the time of 
the enactment of the Delaware Workmen's Compensation Law of 
1917, and that the purpose of the Compensation Law is to provide 
for dependents of a deceased employee, it is not reasonable to sup
pose that the i,egislature clearly expressed the intent that the 
terms "child" and "children" shall comprehend such a child or such 
children as were recognized by earlier statutes of this State relat
ing to dependency, support and maintenance? 

The Statutes of Delaware recognize the higlTest moral obliga
tion of the parents to maintain their children, legitimate and illegi
timate, and enforce it not only by penalty but by civil· obligation 
as well, for the last paragraph ·of Revised Code of Delaware, 1915, 
Chapter 87, paragraph 3034, Section 2, says: 

"It is made the duty of tiie parent of any illegitimate child 
or children under the age of sixteen years, to provide for ·the 
support and maintenance of such ille&itimate child or children." 

If this statute imposes the duty upon the father to support his 
illegitimate child, the correlative right is given the child to demand 
lt of him, and I submit he becomes civilly liable under. this clause 
of the statute .. 

But the majority opinion jnsists that this right of the illegi
timate child is cancelled by the death of the father, that his class 
0f dependent children are thrown back on the State and that only 
legitimate children are entitled to compensation. I submit that 
this is not only an unreasonable interpretation but is against the 
public policy, being unjust both to the State and the child. In 
addition to the statute requiring parents to support theii;- legitimate 
and illegitimate children alike, the Bastardy Act also imposes upon 
the putative father the civil obligation to provide for the support 
of his illegitimate child, this statute being also in force at the· time 
of the passage of the Compensation Law, all of which illustrates 
the policy of the law. · · 

I submit that the terms "child" and "children" as used in the 
Delaware Workmen's Compensation Law of 1917,. comprehends 
such a child or such children as are legally recognized for support 
and maintenance by the parents under the laws of Delaware; fur- · 
ther, ·that their right to compensation und~r the Delaware Work
men's Compensation Law is not based upon loss of the society of 
their parents, but upon their loss of support by their parents, to 
which they· are legally and morally. entitled. 
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By analogy, we believe· this doctrine was expr~ssed by Mr. Jus
tice Woolley in the last paragraph of his charge to the jury in the 
case of Woo<;Is vs. P., B. & W. R. R., n;ported in Boyce's Dela
ware Reports, Vol. 1, page 336. · 

Judge Woolley said: 

"We are also asked to inform you 'if the matter of separa
tion of the plaintiff from her husband is to be considered in 
making up · the verdict.' Our answer is . that the matter 
of the separation of the husband a.nd wife 'is not an fogredient 
of damage in this case, as the plaintiff is not claiming dan'iages 
for the loss of her husband's society, but the evidence upon 
the matter of separation is material only as it bears upon the 
loss of support as claimed by her.'' · 

. . 

I have based my opinion .so far upon the spirit, intent, purpose 
and language of the Delaware Workmen's Compensation Law of 
1917~ but my contention is fully supported by the case of Roberts 
et al., vs. Whaley et al., Suprerne Court of Michigan, reported in 
158 Northwestern Reporter, page. 209, interpreting the Workmen's 
Compensation Act of Michigan. This was a case in -wl1ich the 
facts touching illegitimate children are very similar to the case we 
are now considering and where such illegitimate children of the 
deceased employee weFe awarded compensation under that act. Mr. 
Justice Bird,. speaking for the. Court~ said : 

"Are the illegitimate children entitled to share 111 the 
award? 

"It appears to be conceded upon the record that Muma 
and Ellis are the children of the deceased. It further appears 
that they lived with him and were members of his family, and 
that they were ·dependent upon him at the time. 0£'11is decease. 
They were actually. cared for and supported by the deceased, . 
and they had a right to expect the continuation of the support' 
and the care had he lived. This brings them clearly wi~hin tl:t> 
statute, and establishes as a matter of fact that they were de
pendent, and therefore entitled to the fund. But it is said_ 
they are illegitimate· children, and the law will . not encourage 
the immoral and unlawful relation of the. parents by recog
nizing them. The children are in no wise responsible for.their 
existence. or status. They are here, and must be cared for and 
supported. They were cared for and supported by the de
c~ased up to the time of .the ·death. It was his legal and moral 
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duty to. support them, and he was responding to that duty 
when death overtook him. We think they are clearly within 
the class entitled to the fund, and it must be passed to them. 

"The award made by the Industrial Accident Board must 
be set aside, and the fmyl awarded to them."· 

Muleski vs. Pusey & Jones Company. 

June 21, 1918. 

(Note-The 1919 amendments include children to whom de
ceased stood in loco parentis if members of decedent's household.) 

CLAIM No. 1751. 

Dependent minors; action brought by whom. .(Se·c. 104, Ch. 
233, Vol. 29, Del. Laws, 1917.) 

Where both parents of dependent minors are deceased, the ap
plication for compensation may be made on behalf of minors by 
their next friend. . 

Adams vs. Krebs Pigment and Chemical Company. 

December 3, 1918. 

CLAIM No. 1892. 

Eye injury; loss of use; compensation for specific injury and 
for total and partial disability. (Par. C, Sec. 103, Ch. 233, Vol. 29, 
Del. Laws, 1917. · 

On May 14th, 1918, claimant sustained an accident arising out 
. of and in the course of his employment, as a result of whkh acid 
from a furnace splashed into his left eye and burned it. Six weeks 
later his eyes were examined by Dr. 1'., who found nothing ·wrong 
with the r·ight eye, but that the cornea of the left eye had been 
burned to the extent that claimant was unable to see with that. 
eye as well as with the right eye, the · sight of the left eye being re
duced to one-t.enth of normal vision. February 17th, 1919, the 
same doctor made another .exm11ination and found the improvement 
to be such that with the aid .of glasses the claimant was able to get 
fifty per cent of the normal vision with the left eye. Dr. T. ex
pressed the opinion that the condition of the left eye at the time 
of the last examination was such as not to affect the ability of 
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claimant to follow his usual occupation. · March 27th, 1919, claim
ant's eyes were examined by Dr. S., who fomid the same .condition 
as did Dr. T, on February 17th, 1919. Dr. S. also expressed the 
opinion that the condition of the injured eye was such as not to 
affect claimant's ability to follow his usual occupation, but he qual
ified his opinion by stating that the bright light of a furnace might 
cause some irritation for a time. On May 13th, 1919, Dr. W. made 
an examination of the injured eye without any knowledge of the 
history of the case or of the examinations previously made, and 
stated that the condition of the claimant's e;ye should not interfere 
with his following his usual occupation of fi.ririg a furnace. Ac
cording to the testimony of the claimant he went to work about 
January 20th, 1919, for Emergency Fleet Housing Corporntion, but 
stopped after three weeks and has not worked since because, as 
he stated, every time he bent over his eyes hurt hini.. 

HELD, That claimant has not lost an eye and has not sus
tained the· permanent loss of the use thereof, and therefore cannot 
be compensated under sub-section ( c) of Section 103 of Tlie "Dela
ware Workmen's Compensation Law of 1917 ;" that claimant was 
totally disabled from the elate of the accident to J anuai:y 20th, 1919, . 
for which period he is entitled to compensation Under sub-section 
(a) of Section 103; that from January 20th, 1919, to February 17th, 
1919 he was partially disabled and is entitled to compensation under 
sub-section (b) of Section 103; and that since February 17th, 1919, 
he has been ab.le to perform the same work as he did before the 
accident; and that he is therefore not entitled to compensation for 
said last mentioned period. · 

Spr vs. General Chemical ~ompany. 

May 21, 1919. 

CLAIM No. 2128. 

Communication. (Sec. 113, Ch. 233, Vol. 29, Del. Laws, 1917.) 

.. Dependent widow and employer made a compensation agree
ment which was approved by the Board; thereafter widow made 
application for commutation. It appeared that she owned real 
estate against which there was a mortgage of about one thousand 
dollars; that she desired the compensation commuted to a lump 
sum payment in order that the money might be applied to the pay
ment of a mortgage on the property where she lived. Upon fur
ther examination it appeared that she had received sufficient money 
from the proceeds of a life insurance policy, to pay the mortcrage 
but had not so applied it; ·that she was sixty-five .years of age'°' and 
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had no knowledge of business 'affairs, relying upon her son to look 
after her interests. It also appeared that the son was very anxious 
that the compensation be commuted and that the life insurance 
money was to be placed in his hands for investment. 

HELD, That commutation should not be allowed. 

Hess vs. F. F. Slocomb & Company, Inc. 

September 3, 1918. 

CLAIM No. 2380. 

Commutation; award without swearing witnesses or taking 
typewritten copy of testimony . 

. The Delaware Act provides that testimony in all cases shall 
be taken up by a stenographer and typewritten, and that witnesses 
shall be sworn. The parties to this claim for compensation agreed 

· that the Board might examitie the witnesses informally without 
swearing them, and without taking any record of their testimony 
and make an. award. 

HELD, That by virtue of their agreement, the parties waived 
their right of appeal and were bound. by the award. 

Farana vs. Taylor. 

October 28, 1919. 

CLAIM No. 2469. 

Review of compensation agreement; loss of arm and allege.cl 
loss of use of foot .. (Par. C, Sec. 103 and Sec. 109, Ch. 233, Vol. 
29 (1917), as amended by Ch. 203, Vol. 30 (1919) Del. Laws. 

Employer and employee made an agreement which was ap
proved by the .Board wherein it was provided that compensation 
should be paid under sub-section (c) of Section 103 for the loss of 
an arm. Claimant asked for a review on the ground that he had 
also sustained the permanent loss of the use of a foot. Section 
109 of the Delaware act provides that on the application of any 
party in interest on the ground that the incapacity of the injured 
employee has subsequently terminated, increased, diminished, or 
recurred, the Board may review an agr~ement or award and make 
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an award ending, diminishing, increasing, or renewing compensa
tion previously agreed upon or awarded. The Board found that 
the clairi1ant had not sustained the permanent_ loss of the use of a 
foot but that he had suffered partial disability as. a result of the 
injury to the foot. The Board also found that the disability oc
casioned by the injured foot would not extend beyond the period 
during which compensation should be paid for the loss of the arm. 

HELD, that as the maximum weekly compensatioi1 iri any 
case was the same as for the loss of an arm, claimant was not en
titled to compensation for partial disability during the period for 
which he was being compensated for the loss of the arm. 

Hnatyozyn vs. The Pennsylvania Railroad Company. 

June 25, 1919. 

CLAIM No. 3072. 

Heat exhaustion and sunstroke disting11ished; mere fact of su11'
stroke while at work does not entitle dependents to compensation; 
must be casual connection, unbroken, starting with employment, 

-and resulting in death; burden of proof; distinction between cases 
of sunstroke resulting from heat artificially created ·and from heat 
created by so-called acts of God. · 

On August 7th, 1918, J. H. suffered sunstroke while engaged 
in his regular duties, as a result of which he died a few clays there
after. The day was exceptionally hot. At different times of the 
clay it was noted at the plant where he worked, that the tempera
ture ranged from- 92° to 101 °.- At the office of the City Register 
whose duty it was to keep records of temperature, the temperature 
ranged from 84 ° to 107° ;. The humidity of the City Register's . 
office was from 62-0 to 65 °. The storekeeper at the plant where H. · 
worked testified that it was the hottest day he ever felt. The floor · 
level of the portion of the building where H. worked was fifty-five 
feet above the ground level and was open to the free access of air · 
from the outside. There were three "A" shaped roofs over this 
portion of the building, with six ventilators in the roofs, each ven
tilator being six feet square and both ends ancf a portion of one side 
of the building and the ventilators were entirely open. The peaks 
of the "A" shaped roofs ,vere twelve feet above the floor level and 
the lower ends of the roofs rested on joists seven fe·et above the 
floor level, and each side of each roof had a' pitcli of about five feet. 
The roofs were of corrugated iron covered oq both sides with as
pestos acid proof roofing. !'he undisputed testimony was that the 



· 159 

roof had a tendency to lessen rather than increase the heat. The 
building contained gas heated furnaces which were built on the 
ground floor. According to the testimony this heat was very slight 
and if any one felt any unusual heat on August 7th it was from the 
weather and not from the fornaces, or nOt from any artificial cause. 
The testimony of the foreman Was that he never heard any one 
complain of heat from the furnaces. The work clone by H. was of 
a very light nature. On the morning of August 7th, H., while at 
the Company's store on the ground level, and some distance from 
his place of regular employment stated that he was feelirig badly 
and that he had never felt the heat so in his life. About five o'clock 
he was taken ill and started to go ·home but other employees no-
ticed that he was ill and took him to the first aid room, from ,vhich 
place he was s·ent to the hospital. He had a very high fever, his 
mouth ,vas parched, and he was hot all over vvith a temperature 
that ran to about 105 ° .. The death record at. the hospital indicated 
that he died of heat prostration. The following are quotations from 
the opinion by Townsend, President: · 

"Much testimony of an enlightening character along certain 
medical lines. was introduced, but it is submitted that such testi
monf must be discarded as being of no assistance in reaching a 
proper conclusion when it is considered in connection with the tes~ 
timony of the actual :witnesses to the facts. for instance, the medi
cal testimony might tend to show that Jacob Holland died of heat 
exhaustion or smistrol~e, or, according to Dr. Kraemer, of some 
disease other than sunstroke or heat exhaustion. Under the facts 
of this case, the disease which caused death is immaterial. The 
medical testimony might tend _to show that a person who had been 
working for several successive exceptionally hot clays immediately 
prior to August 7th, might be less capable thereafter of resisting 
heat, but the medical testimony that such might be the case does 
·not justify the inference, much less the conclusion that such was 
the case; and this suggestion has particular application when the 
testimony of Holland's immediate co-workers is considered, for 
there is nothing to show that he was in a run clown or debilitated 
condition when he went to work· on August 7th. The medical 
testimony might tend to show that an injury resulting in heat ex
haustion, sunstroke, or whatever disease or ailment caused the 
death of Jacob Holland, was violence to the physical sfructure of 
the body. Numerous adjudicated cases so hold ,vith respect to 
heat exhaustion, st111stroke, freezing, stroke by lightning, etc., but 
under the facts developed by the witnesses who saw Jacob Hol
land, and who were with him throughottt the clay of August 7th, 
it is immaterial to a proper determination of this case whether or 
not there was violence to the physical structure of the body. 
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Our Compensation Law was enacted upon the theory that the 
employment shall pay for the wrecks which it creates, excepting 
occupational diseases; that it shall not pay for the wrecks that it 
does not create, the ,vrecks that simply happen, so to speak; but 
the fact that a man is taken sick while at work, and dies, does not 
entitle his dependents to compensation unless there is a casual con
nection, unbroken, starting with the employment and resulting in 
death. To hold otherwise would mean that the dependents of any 
employee who is taken ill while at work and who dies as a result of 
such illness, are entitled to compensation. The Delaware Com
pensation Law allows compensation only in cases of personal in
jury sustained by an employee by accident arising out of and iii. . 
the course of his employment, or for death resultit?,g from injury 
so sustained. (Some States compensate accidents arising simply 
in the course of the employment; other States omit the words "by. 
accident." The differences are important.·. See Hurle's Case, 217 
Mass. 223.) It must be a personal injury; it must be an injury by 
accident; it must be in the course of the employinent; and further
more, it must arise out of the employment. In addition, it is es
tablished law that the burden is on the dependent claiming com
pensation to establish his right to compensation by a preponderance 
of evidence. Can it be determined from the evidence, except by 
surmise, conjecture, guess or speculation, that the industry caused 
the death of Jacob· Holland, and is there a preponderance of evi
dence to that effect? Does the evidence show that Holland was 
subje_ct to any greater clanger from excessive atmospheric condi
tions than was every other person who had. to work in the same lo
cality or place where Holland was employed? And were the con
ditions as applied to Holland, unusual, as compared to other em
ployees in the same work? These questions must be ariswered in 
the negative, because such a conclusion is reached not only from 
the reading of the statute, but from an examination of the adjudi
cated cases. The citation of the two following authorities on the. 
question of "burden of proof" and what is an "accident arising out 
of and in the course of the employment" sufficiently answer the 
foregoing queries and support the foregoing conclusions: 

In Sponatski's case, 220 Mass. 108, the Court said: 

· "The· burden of proving the essential facts necessary to 
establish a case warranting the payment of compensation rests 
upon the dependent in a case arising under the Workmen's 
Compensation Act as much as it does upon a plaintiff .in any 
proceeding at law. The dependent must go further than simply 
to show a state of facts which is equally consistent with no 
right to compensation as it is ,vith such right. They can no 
more prevail if factors necessary to support the claim are left to 
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surmise, conjecture, guess or speculation than can a plaintiff 
-.in an ordinary action in. tort or contract. A sure foundation 
must be laid by a preponderance of evidence in support of the 
dahn before the dependents can succeed. The elements that 
need to be proved are quite different from those in the ordin
ary action at law or suit in equity, but so far as these elements 
are essential, they must be proved by the same degree of pro-
bative evidence." · 

In Re McNichol's case, 215 Mass .. 497, L. R. A. 1916-A, 306, 
Chief Justice Rugg, who- has delivered some of the ablest opinions 
in American compensation cases, said: 

"In order that compensation may be clue the injury must 
both arise out of and also be received in the course of the em
ployment. Neither alone is· enough * * * It is sufficient 
to say that an injury is received 'in the course of' the employ-

. ment when it comes while the workman· is doing the duty 
which he is employed to perform. It 'arises out of' the employ
ment when there is apparent to the rational mind upon con
sideration of all the circumstances, a casual connection be
tween the conditions under which the work is required to be 
performed,· and the resulting injury. Under this test if the 
injury can be seen to have followed as a natural incident 'of 
the work, a_nd to have been contemplated by a reasonable per
son familiar with the whole situation as a result of the ex
posure occasioned by the nature bf the employmen,t, then it 
arises 'out of' the ei11ployment. But it excludes an injury which 
cannot fairly be traced to the employment as a contributing 
proximate cause, and which comes from a hazard to. which 
the workmen · would haye been equally exposed apart from , 
the employment. The causative danger must be peculiar to 
the work a_nd not common to the neighborhood. It must be 
incidental to the character of the business, and not independent 
of the relation of master and servant. It need not have been 
foreseen cir expected, but after the event it must appear to have 
its o:dgin in a risk connected ,:vith the employment, and to 
have flow~d ·from· that sonrce as a rational consequence." 

Applying the law as set forth in the two cases last mentioned 
to the facts gleaned from the witnesses, it is apparent that Hannah 
J. Holland has. not established her right to compensation. 

However, let us go further .and assttme that Jacob Holland 
_clie<l either of sunstroke or heat exhaustion; that the ailment which 
brought about his death was the result of personal injury; that the 
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. personal injury was violence t.~ the physical structure of the body; 
and the heat exhaustion or sunstroke directly resulted from such 
violence. Then let us discard all evidence that is inconsistent 
with sunstroke, heat exhaustion, violence to the physical structure 
of the body, and death. Still we hold that there is not a preponder
ance of evidence to show that Hannah J. Holland is entitled to com
pensation because there is no evidence to show that the heat ex
haustion or sunstroke ,resulted fro1i1 heat artifically created by tlie 
employer. There is a distinct line of cases differentiating between 
death resulting from excessive heat, artificially created, and from 
the so-called "acts of God." The best considered cases determine 
that where sunstroke or heat exhaustion is caused by artificial heat, 
the employment is sometimes considered to be the source; in cases 
whe1e sunstroke or heat prostration is suffered from the so-called 
"acts oi God" the injury is denied to be one arising out of the em
ployment. 

:Cn th·e case o·f Fensler vs. Supply Company, 1 Cal. Incl. Acc. B. 
447, Note 12, N. C. C. A. 309, it was saicl that as a general rule in
juries which are suffered from so-called "acts of God" such as sun
stroke, freezing, lightning, etc., do not arise out of the employment 
of an injured employee for the reason that such casualties are risks 
which the whole citizenry takes. Where, however, the risk of the 
employee for injury of this sort is clea·rly greater than tliat of the 
average person in the same community, then such special exposure 
to the danger causes the accident, if it occurs, to· arise out of the 
employment. 

In the case of Laspada vs. Public Service Railway Company, 
reported in 38 N. J. L. J. 102, and cited in 12 N. C. C. A. 312, a 
laborer employed solely to remove snow fro111 street railway tracks 
claimed that during the work he sustained a severe injury by the 
freezing of his toes. On the question whether the accident arose 
out of the employment the Court said that the same re·aso'ning as 
in the case of Burke vs. Ballentine, 38 N. J. L. J. 105, a case of 
heat prostration, applied. There was nothing in the petitioner's 
employment which exposed him to more· than the ordiriary risk 
of frost bite to which any other person working out doors was ex
posed on the clay in question, nor was it alleged or proven that it 
was due to any particular circumstance in connection with the em
ployment. The accident was merely a consequence of the severity 
of the weather to which the persons in the locality, whether so em
ployed or not, were equally liable. 

In the case of D.ionne vs. Freel T. Ley Company, 1632 Mass. 
compensation cases, 12 N. C. C. A. 315, a claim for compensation 
was filed on behalf of an employee who contracted a cold which 
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developed into pulmonary tuberculosis. The employer furnished 
an automobile to take the men to work, but it was so crowded that 
the employee had to ride on the running board, thus making a 
special exposure. The Board held that there was no casual con
nection between the employment and the tuberculosis. 

In the case of Burke vs. Ballentine, 38 N. J. L. J. 105, 12 N. C. C. 
A. 322, it was held that death from heat stroke or sunstroke is not a 
ground for compensation where the employee was subjected to the same 
clanger from excessive atmospheric conditions of a hot summer clay as 
was every other person who had to work in the same locality or place 
where this particular workman was employed. 

· In the case of Robson, Eckford & Co. vs. Blakey, 5 B. W. C. C. 
536, it was held that where a plumber was seized with heat apoplexy 
(sunstroke) at work laying and jointing pipes in a trench along a 
road, in excessive summer heat, the wprk involving his stooping a 
great deal, it was' not an accident and did not arise out of the em-
ployment. · 

In the case of Rodger vs. Paisley School, ,5 B. W. C. C. 547, .it 
was held that the accident did not arise out of the employment 
where a school janitor sent 'on a· message on a hot clay fainted in the 
street from the heat and fell backward, striking his· head, as a re
sult of which he died. 

In the case of Tank vs. Milwaukee, 6 N. C. C. A. 710, it ap
peared that deceased, who was sixty-four years of age, had been 
shoveling stone from a .car on a day when the heat ranged from 
74':' to 86° and the humidity was about 76°. He was overcome 
while sitting on the ground resting. In dismissing the application, 
the Court said in part: 

''There was npthing about Tank's employment tha~ dis
tinguished his work .from the ordinary out-of-door work as far 
as liability to injury from being overcome by heat was. con- · 
cerned, there being nothing about his employment which 
created an exceptioiial hazard in this respect. * * It would 
seem that the intent of the Legislature was to compensate in
jured workmen for injuries resulting from industrial accidents 
-accidents which grow out of the hazards of industrial enter
prises and are peculiar to such enterprises. Compensation is 
a charge against the industry because the industry is responsi
ble for the injury. It tnakes no difference whose fault it was or 
,vho was to blame; it is sufficient that the industry caused the 
injury. One may be overcome by heat from direct or reflected 
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rays of the sun or heat rays associated or disassociated with the 
sun rays. The result is similar in either event. Heat prostra-

. tion is not popularly spoken of as an accident where it comes 
from the action of the elements without the agency of man. 
When the. industry through the agency of man combines with 
the elements and produces injury to an employee by his being 
overcome by heat it may well be said that the injury grows out 
of.the employment and is accidental." 

The test applied in the English Coitrts is that.announced in the 
dissenting 02inion in Warner vs. Couchman, L. R. (1911) 1 K. B. 
351, 1 N. C. C. A. 55. The Court said: 

"When we deal with the effect of natural causes affecting 
a considerable area, such as severe weather, we are entitled and 
bound to consider whether the accident arose out of the em
ployment, or was 1nerely a consequence of the severity of the 
weather to which persons in the locality as such, and, whether 
so employed .or not, were equally liable. If it is the latter, it 
does not arise out of the employment because the man is not 
especially affected by the severity of the weather· by reason of 
his employment." 

In a Connecticut case, Dorrance vs. New England Pin Com
pany, 6 N. C. C. A. 708, the Court said in part: 

"The language 'personal injury arising out of and in the 
course of his employment' * * * points out a distinct and 
significant limitation. The words 'arising out of' are obviously 
restrictive of the construction of the latter words 'in the course 
of.' They necessarily imply a class of injury eliminated from 
the act's operation even though incurred by the workman in the 
course· of his employment. In other words, a personal injury 
suffered by a workman while pursuing his duties gives him in 
itself, no claim for compensation under the act; some essential 
relation and connection between the employment and the injury 

· itself must appear. * * * There are, of course, employ
ments where unusual exposure to extremes of heat and cold is 
a part of the work and an obvious hazard, but I think there is 
no warrant for a construction of the act which would create 
a liability for injuries of this character clue to a casual or occas-. 
ional exposure in an e111ployment which does not subject the 
workman to open air work and in a climate where sudden and 
severe changes in temperat.ure are expected." 

In Davies vs. Gillespie, 5 B. W. C. C. 54, the Court said in part: 
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"We ought to be yery careful to avoid saying anything 
which . might be held to mean that any one whose occupation ex
poses him to the roughness--of the weather more than some 
other occupation, was entitled to compensation for inhtry thus 
incurred. The only question is whether this man was in such 
exceptional circumstances that he was more exposed by reason 
of his ~ccupatiein than other people would have been." 

In the case of, Kelly vs. Kerry County, 1 B. W. C. C. 194, it 
appeared that a workman . who was engaged on a road during · a 
storm in cleaning.out gulleys to prevent the road from being flooded, 
was struck by lightnitig and killed. It was held that his death was 
not caused by an accident arising out of his employment. The 
Court said, in part : 

. "I am unable to find any special or. peculiar danger from 
lightning to which these men were' exposed from working on the 
road. No expert or other evidence was offered to me that 

. their position on the road exposed them to any greater risk of 
being struck by lightning than if they had been working in a 
field or a garden. or a factory. The ante~edent probability that 
they would be struck by lightning was not greater in their case 
than it was in any other person who was within the region over 
which the thunder storm passed. It is only under very special 
circumstances when the employment of the workman exposes 
him to peculiar risk from lightning not shared by men in other 
employments that an accident by lightning can be · said to arise 
out of his employment." 

The language used by · the Compensation Commissioners in 
some of the Connecticut cases would seem to indicate that these 
Commissioners would not approve ·of the conclusions we have 
reached .. · The conclusions reached by these Commissioners, how- · 
ever, have nbt been sustained by the Connecticut Courts to which 
appeals have been taken, and, of course, the decisions of the Courts 
should. and do prevail over those of the Commissioners. · In the case 
of Pease ·vs .. W_illiams, Connecticut 1917, the Court in reversing a 
decision of the Compensation Commissioner, said: 

. "It does not appear that _the claimant was exposed to any 
higher temperature than any other person would be who was. 
engaged. in attending these boilers, or that there was . any unc. 
usual degree of temperature or occasion for exposure · to heat. 
Any other workman who .was engaged in this kind of work 
would have been equally_exposed to the high temperature. The 
word 'community' must be taken, I think, to indicate those who 
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are engaged in nearly the same locality and in the same kind_ of 
work. It cannot be that the word can be stretched to include 
workmen employed in other parts of the same room or factory, 
in different employment and under different co.nditions. The 
heat prostration which the claimant suffered was not the direct 
result or natural consequence of any accidental bodily injury. 

· Heat exhaustion,· although accidentally incurred is·not in or of 
itself a bodily injury. It is not found that the claimant suffered 
any bodily injury as a result of which heat prostration followed. 
* * * Therefore the appeal is sustained, the award of the 
Commissioner is set aside, and judgment may be entered for 
the respondent." (Volume 2 Conn. Compensation Cases 107.) 

. ' 

The cases of Karemaker vs. S. S. "Corsican," 6 N. C. C. A. 708; 
Maskery vs. Shipping Company, 6 N. C. C .. A. 708; Ismay Imrie & 
Co. vs. Williamson, 6 N. C. C. A. 714; Johnson vs. S.S. "Torring
ton," 6 N. C. C. A. 715; Larke vs. Insurance Co., 97 Atl. 320; and 
Canada Cement Co. vs. Pazuk, 7 N. C. C. A. 982, are frequently cited 
as supporting a contrary doctrine. It is submitted that these cases 
do · not controvert the pri11ciples upon which our conclusion is 
reached, and that careful analysis will show such cases to be 
authorities in support of our conclusion. 

From an examination of the facts in this case, and the law 
applicable thereto, we are clearly of opinion that the claimant is not 
entitled to compensation." · 

Holland vs. Pyrites Company. 

April 11, 1919. 

CLAIM No. 3142. 

Hearsay evidence; influenza pneumonia following injury; cas
ual connection between employment and death; burden of proof. 

The following is from the opinion by Townsend, President: 

"Insof(lr .as the testimony of Almatha French is concerned, we 
can only say that she is a party in interest and that her testimony 
was largely· hearsay and that while this Board frequently permits 
the introduction of hearsay evidence, it also endeavors to reach its 

_ final conclusions of fact upon what would be admissable evidence 
in a Court of Law; and the testimony of Amelia A. French .stands 
in substantially the same light as that of Almatha French. 

I 
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"However, from a full consideration of all the evidence and the 
agreed statement of facts, it appears, and the Board finds, that Lee 
B. French, the employee in connection with whose death compensa
tion is claimed, was injured by an accident arising out of and in 
the course of his employment as an employee of the Pennsylvania 
Railroad Company, at Wilmington, Delaware, on July 30, 1919; that 
his injuries consisted of two crushed feet, of a fracture of the right 
thigh bone and lacerations and bruises; that as a result of such in
juries his left leg was amputated on the 30th clay of J uly,'1918, and 
his right leg was amputated on August 12, 1918; that he had prac
tically recovered and his physical condition was good on the first 
clay of October, 1918, ancl continued good until he developed in
fluenza on October 5th or 6th, and that thereafter he developed in
fluenza pneumonia, as a result of which he died on the 16th day of 
October, 1918; that there was no casual connection between the in
jury sustained by the said Lee B. French on the 30th clay of July, 
1918, and his death on the 16th clay of October, 1918; that the 
clai1rtant has not sustained the. burden of pnwing that Pennsylvania 
Railroad Company is liable to her for the payment of. compensation 
claimed; ( See Sponatski's case 220, Mass. 108.) That his death 
was not the result of a personal injury sustained by accident arising 
out of and in the course of his employment; and that therefore the 
claimant is not entitled to compensation." 

French vs. Pennsylvania Railroad Company. 

June 18, 1919~ 

CLAIM No. 3230. 

Refusal to work at different. occupation. 

The following is from the opinion filed: 

"The Board has not been favorably impressed with the conduct 
of Albert McAllister as a witness nor with his testimony and be
iieves and finds that his is a plain case of malingering in that 
although able to do so, he has not made any honest effort to work, 
even at a different occupation than that in which he was engaged 
at the time of the injury. Under the Delaware Law he must work, · 
if able, even though in some other occupation. This principle is· 
well stated in the case of Grimmaci vs. Zinn, 219 N. Y. 322, vi_z.: 

"The fact, if it existed, that the injuries barred the claimant . 
from the employment or the particular occupation or vocation 
he was engaged in when he received them, does not, in and of 
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itself, tend to prove that the hand or the use of it was lost. It 
is not within the letter or spirit of the law or the legislative in
tention that an injury to a limb or member of an employee 
incapacitating him for the particular employment should estab
lish that he was incapacitated for employment permitting or 
involving the use of the limb or member as injured. It is a 
matter of common observation and knowledge that a hand, arm, 
foot or leg incompetent through injury for ce1:tain employments 
is competent and useful for other employments." 

McAllister vs. R. H. Catlin Company. 

November 20, 1919. 

CLAIM No. 3784. 

Dependency of parents. (Sec. 104, Ch. 233, Vol. 29, Del. Laws, 
1917.) 

E. P., of the age of eighteen years, died as the result of an acci
dent arising out of and in the course of his employment. He lived 
with his father and mother, and the family included another son, 
aged twenty-four years, who did not live at home, and a daughter 
of thirteen years living at home. Since going to work several years 
previously, he had always given all of his wages ti;i hfs mother, who 
had given him spending money and had purchased his clothing . 
. The rest of the money was used for the purposes of the household. 
The father earned about thirty dollars per week and used his money 
to pay store and fuel bills, and sometimes he. gave other· money to 
his wife. The testimony showed that the family could not live 
according to their proper station except with the money contributed 
by the son. 

HELD that the parents were entitled to comp~nsation as de- . 
dependents under a statute which provided "If there be neither widow, 
widower, nor children, then to the father and mother, or the sur
vivor of them, if dependent to any extent upon the employee for 
support at the time of his death, twenty per centum of wages." On 
appeal to the Superior Court the decision of the Accident Board was 
affirmed. 

:Palmatory vs. Benjamin F. Shaw Company. 

November 15, 1918 . 

. . Affirmed by Superior Court, New Castle County. (See Page 72.) 
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CLAIM No. 3798. 

Commutation; award without swearing witnesses or taking 
typewritten copy of testimony. 

The Delaware Act requires that testimony in all cases shall be 
taken by a stenographer and typewrittei1, and that witnesse.s shall 
be sworn. The parties to this claim for commtttation agreed that 
the Board might examine the witnesses informally without swearing 
:hem, and without taking any r.ecord of their testimony, and make an 
award. · 

HELD that by virtue of their agreement the parties were bound 
by the award and waived their right, if any, to appeal. 

Olgin vs. Fred T. Ley & Company. 

September 16, 1919. 

CLAIM No. 5791 

Circumstantial evidence; horseplay; loafing periods .. 

The principal duties of . L. were to look after four hydraulic wet 
machi11es in a pulp mill, all located in the hydraulic room, and to oil a 
stationary engine located in the engine room; also to shut down the. 
engine when it became too hot. · The labor performed by the workmen 
was such that they would work a half or three-quarters of an hour, 
then loaf for about an equal period. During the loafing periods the 
employees were in the habit of playing pranks or jokes on each other, 
and of engaging in what is commonly known as "horseplay." This 
practice was not confined to the noon hour, but was also indulged in 
during these loafing periods. No prohibition was laid on the employees, 
nor was any attempt made to regulate or stop the practice. On Decem
ber 24th, 1918, L. and other employees were gathered together in a 
room called the machinery room, which was next to the engine and 
hydraulic room. There was a window in the wall between the two 
,rooms about four feet above the floor, reaching nearly to tlie ceiling. 
L. left the group saying that he was going to the engine room, where the 
engine was running and the belt was in motion. Shortly thereafter 
there was a. crash of glass in the above-mentioned window. Some of 
the men thereupon ran to the engine room while others ran to the base
ment, all looking for L. He was found in the.basement in an unconscious 
condition and at a place almost directly under the part of the engine 
room where the belt disappears through the floor. There was a guard . 
railing, part iron and part wood, in the engine room to keep men from 
walking down the belt. The wooden part consisted of two boards or rails 
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nailed to wooden posts, one rail above the other. The nails were :driven 
from the outside through the boards, into posts. The rails ran parallel 
with the wall and three or four feet therefrom. . The wooden part above 
mentioned was .in front of the window. Work111en found one of the 
rails pulled away from 'the post to which it had been nailed. The testi
mony was conflicting as to whether the rail pt.tlled off was the bottom or 
top rail. It could have been·inferred from the evidence that L. climbed 
on the rail, .and. that the burden of his weight pushed the end of the 
rail loose from the post, thereby causing him to lose his balance and fall 
on the belt, or that the rail was already loose and that he 'walked over to 
fix it and while so engaged lost his balance an'd felt 

· HELD that L. entered the engine room for the purpose of perform
ing so111e work within the scope of his employment and was performing 
such work at the time of the accident, and an award was made to his 
dependents. · · 

' Appealed by employer and remanded to the Board for a re-hearing 
under the provisions of Section 111 of the Compensation Law. On re
hearing, additional evid~nce was taken with respect to the location of 
engine, belt, etc., and a similar award made. No further appeal was 
taken. The Board, in its opinion on the re-heai·ing, quoted the language . 
. of the Supei"ior Court in said appeal cause, viz : "While the burden 
must rest upon the plaintiff to show that the accident was one arising 
out of and in the course of the employment, yet it js not required of the 
claimant to prove this by direct evidence. Direct evidence may 110t be 
had in all cases and it would be unreasonable to denv a claimant com
pensation in all cases where direct evidence of the cause of the accident 
cannot be obtafr1ed. The claimant wotilcl do all required of him if he 
should establish his claim by proving the existence of facts from which 
it could be reasonably and fairly inferred that the employee was killed 
by an a~cident arising out of and in the course of his employment." 

Laskowski vs. The Jessup & Moore Paper Company. 

July 15, 1919. 

CLAIM No. 6100-A 

Number of employees; knowledge on part of employer of failure 
by employees to observe orders ~ith respect to work. . 

Employer did a general hauling business. He had a contract with 
. T. Company to do all of its hauling of goods received and forwarded, at 

so much per case or box. The oral contract provided that goods for 
transport should be delivered to the transfer company at a designated 
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platform on T. Company's property, and that goods consigned to T. 
Company should be delivered to this pl,atform. On the date ofthe injury 
in question claimant's decedent went to one of the upper floors of the 
building of T. Company, and loaded cases on an electric powered freight 
elevator to be. taken down to the platform on the ground floor. When 
the elevator was loaded, claimant's decedent climbed in on top of the 
boxes therein and gave a signal to the operator to start. While descend
ing, certain boxes which extended over the edge of the elevator wedged 
against obstructions in the elevator shaft, with the result that these boxes 
were pushed upwards toward the top of the elevatqr, crushing claimant's 
decedent so that he died. Owner of transfer company testified that em: 
ployees were ·instructed not to go beyond platform in connedion with 
receipts or deliveries of goods, and e..xplained that these special instruc
tions were in view of the low contract price per case for hauling rather 
than because of any danger incident to the elevator. There was evi
dence that employer had notice that his orders were often disregarded 
and accepted the situation because in many instances his business was 
furthered by the fact that his men saved time by helping bring the goods . 
to the platfoni.1. · 

HELD that at the time of the accident claimant's decedent was in 
the service of his regular employer and in the performance of his regular 
duties; that his conduct at the time, in connection with the '.injury, was 
not delitierate and reckless indifference to clanger. 

. . 

In the above case it was ~lso contended that .the employer had not 
a sufficient number of employees· (five)· in his employ to bring him 
within the act because certain of his employees were driving different. 
wagons and trucks in different parts of the city, and because less than 

· five persons were engaged on any one job and working at any one place._:_ 

. -Held that employel's of five or more persons come within the act 
even though such persons are working separate and apart £,rom each 
other. · 

Nichols vs. Colburn. 

May 6, 1919. 

Note-Appeal was taken by employer in the above case to the Su
perior Court for New Castle County. No decision rendered at time of 
going to press. 

CLAIM No. 6100-B. 

Gas poisoning; jurisdictional limits; causal connection between 
employment and death. 
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On Septeinber 21st, '1918, employer, a shipbuilding corporation, sent 
a boat out on a trial trip. Claimant's husband was timekeeper on the 
boat. The trip lasted two clays. The boat passed clown· the. Christiana 
and Delaware Rivers into Delaware Bay, thus going beyond the State 
line. Claimant's husband was ill when he went aboard the boat and 
complained of being ill during the trip. An effort was made to have the 
Board conclude that deceased was poisoned while aboard the boat be
cause it appeared that prior to the elate of sailing, an explosion of oil 
had occurred in the engine room of the boat, producing poisonous gases 
which were alleged to have remained in the engine room and other por
tions of the boat for several clays. From the evidenc_e it appeared that 
several men were engaged making repairs caused by the e~pfosion, and 
that · other employees worked in the engine room and other parts of the 
boat, and none of these became ill. 

HELD : 1. That there was no evidence whatever showing any 
causal connection between the employment and the death. 2. That there 
was no evidence that the acc_iclent happened within the State. 3. That 
the jurisdiction of the Industrial Accident Board is lim.ited to accidents 

- occurring within the State. . 

Moon vs. Bethlehem Shipbuilding Corporation, Ltd. 

July 2, 1919. 

CLAIM No. 6100-C. 

Eye injuries; glaucoma; burden of proof. 

Claimant lost use of eye as a resttlt of "glaucoma." Evidence 
shows that glaucoma is the result of the following three causes, or a 
combination of them: · (a) Previous physical and mental condition; 
(b) improper use of medicines; ( c) presence of foreign body in the 
eye. There was no evidence of any of these predisposing causes, ex
cept that a foreign body had entered the eye. There was no proof 
as to how·or when this foreign body made its entry. 

HELD, That claimant had not sustained the burden of proof 
in showing the injury to be clue tci an accident arising out of and 
in the course of his employment. 

Lord vs. Edge Moor Iron ~o. 

May 22, 1919. 
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CLAil\([ No. 6308. 

Murder; employee injured by· wilful act of another. (Sec. 138, 
· Ch. 23~; Vol. 2.9, Del. Laws, 1917;) 

Claimant's husband was one of several automobile drivers em
ployed by the employer, who was engaged in the public taxicab busi
ness. On January 1, 1919, the Taxicab Company received a 'phone 
call to send an automobile to a designated location irt the city of 
Wilmington. There was no evidence as· to who made the call, 
nor was any request. ·made for any particular driver. Claimant's 
husband was sent to fill the order. The following morning his 
dead body was found about one mile from the city of Wilming
ton; his jaw was broken; there were cuts on his eye; and two or 
thr.ee large cuts on ·his head. The automobile (not a taxicab), · 
which was valued at about fifteen hundred dollars, was found 
stalled in the mud. about three miles. distant from the point where 
the body was found. The glass in the reel tail light was broken 
and the red target .gone. The rod whicJ1 supported the ·red taiL 
light was bent and from an examination there were indications 

· that it had backed foto a rock or some similar hard substance. The 
tracks of the automobile indicated that it had turned around at 
the place where the body was found, arid had backed up against 
a sto.ne wall. The broken reel glass from the tail light was found 
near this wall, and near the dead body .. Blood was found in vari
ous parts of the taxicab. There had been many at'ttomobile thefts 
in the vicinity about the same time. 

. HELD, That the circumstantial facts proven furnished su:ffi-
·cient evidence that the ·death of the employee was the result of an 
·accident arising out of and in the course of his employment, and 
that the accident which caused death was not caused by the wilful 
act of another directed against. deceased by reasons personal to 
such employee. · 

Lacey vs. Taxicab Company. 

May 6, 1919. 

CLAIM.No. 6523 .. 

Commutation of compensation to lump sum. (Sec. 113, Ch: 
233, Vol. 29, Del. Laws, 1917.) · · 

Claimant was totally and permanently disabled as a result of 
having both arms ci.tt off between the elbow and wrist. His com
pensation was insufficient to maintain himself and family. Except 
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for the injury" he is otherwise in good health. He owns a farm' i~ 
Italy where his wife and several children live. About one~half 
has b_een paid on tlie pt~rchase price, and clahnant desfres compen
sation paid to him in a lump st,m in order that the same ·may be 

· applied to the pur,chase price of· the farm: . · . · · : 

, HELD, That the above facts justify an award of commutaticn 
to a lump sum payment . 

. •Ciabatfoni vs. Penn Seaboard Steel Corporation. 

May 6, 1919. 

CLAIM No. 6758. 

Claim for loss of eye; also for anticipated additional loss of 
-earning power; compensation not damages. (Sec. 103, Ch. 233, 

. Vol. 29, Del. Laws, 1917.) 

Clainiant was a civii engineer· and as such was an expert in 
track layii1g. This requires, among other things, good eyesight. 

· hmployers requiring such work look with disfavor, upon the· em
ployment of men with any" degree of impairment of vision. Claim
ant's only injury was the loss of an eye; for which the Delaware 
law makes specific compensation at fifty per centum of wages (sub
ject to a maximum and a minimum) for one hundred an4 thirteen 

· weeks. Claimant contends that he is entitled to th.is award for· 
one hundred and thirteeri weeks, and· also to a contingent award 
conditioned upon there being a subsequent impairment of his earn-. 
ing power. 

HELD;That Sub-sectio1~ (c) of Section 103 of the Workmen's 
Compensation Act re.lating to certain spec_ified permanent injuries, 
and . providing· compensation therefor is the exclusive compensa
tion allowed for such injuries and their resttltant .effects; that such 
compensation is to. be paid following such injuries regardless of the 
loss of earning power; and that compensation must be- distin-
guished from· damages. · · 

Rench vs. Edwin H. Vare, Inc. 

April Z·2, 1919. ( 

CLAIM No. 7134. 

· Employee per:forming services on own initiative and for self. 

. Claimant's qaughter was employed in a mattress factory. He:
duties did not require her to enter the office. On the· occasion in 
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question she entered the of-fice to examine a premium catalog 'in 
which she and one of the office employees were intetestd. It ap- · 
peared that she had been engaged in the sale of 'Jome of the items 
mentioned in the premium catalog. 1Nhile in the office her cloth
ing caught fire from an oil siov.e, as a result of which she received 
burns from ,.vhich she subsequently died. 

. HELD, That this was not an accident ansmg out of and in 
- the course of her employment for the reasons: · (a) That at the 
· time of the injury which resulted in her death she was not per

forming any service for her employer; (b) that at said time she 
was doing an act upon her own· initi;.,.tive and for purposes of her 
own. 

Bradford vs. Isenberg· Bedding Company. 

June 18, 1919. 

CLAIM No. 7359. 

Surgical, medical and hospital services, medicines and sup
plies; expenses of last illness and burial. (Sec. 101-102, Ch. 233, 
Vol. 29, D. L. as amended by Ch:. 203, Vol. 30, D. L.) 

Claimant's husband died on April 26, 1919, as a result of an 
accident which happened on April 18th previous .. The waiting
period in Delaware is fourteen clays unless there be four weeks' 
disability, in which case compensation is also paid for the first two 
weeks.. Section 101 allows injured employe seventy-five dollars 
for surgical, medical and hospital services, medicines and supplies. 
Section 102 allows not exceeding one hundred dollars for reason
able expenses of last sickness and burial· of injured employee. 
Claimant contended that she ,vas entitled to forty-six dollars and 
sixty-one cents under Section 101, a11d one hundred deillars under 
Section 102. 

HELD, That Section lQl applies to living injured employees 
and that Section 102 applies to their depencle11ts; that if employees 
survive the waiting period and die within one year. medical service 

·might be payable· under both sections; that plaintiff's widow is 
entitled only under Section 102. Similarity of Pennsylvania and 
Delaware statutes noted. 

vValler vs. Laurel Lumber Company. 

October 14, 1919. 
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CLAIM No. 8458: 

Number of employees; daughter of employer not under express 
contract of hire; provision of statute with respect to employees 
under express contract of hire has reference to those who may claim 

· compensation. (Ch. 233, Vol. 29, Del. Laws.) · 

Section 141 provides that the act shall not apply to employers 
or employees in any employment in which less than five persons 
are employed. Section 136 provides: "The term 'employee' as 
used in this article shall be construed to mean: Every person in 
the service of every natural person, firm, association· or corporation 
* * * under any contract of hire, for a valuable considera
tion * * *." Clainiant and three other men worked regularly 
at employer's bakery and no qtiestio11 is raised as to their being 
regular employees, but it is contended that a daughter of employer 
was not such an employee as would make her the necessary fifth 
person to bring employer within the provisions of the act. Her 
duties were to attend to the store portion of the business and in 
this connection she made sales, collected cash from the driver who 
made deliveries, paid wages of the other help, kept books, and she 
also helped around the house which was connected with the store. 
There was testimony to the effect that there was no contract of 
hire as to the services rendered by her, but tha,t she received the 
discounts from certain purchases made at the store. 

HELD, That under the foregoing facts ~he was an employee 
on the elate of the accident, working 1111cler an express contract of 
hire for a valuable consideration; that the case of Cantine vs. 
Phillips, 5 Harr. (Del.) 4~·8, and the other Delaware cases sup
port it, wherein it is held that a near relative living in a household 
cannot recover for services, etc., except upon an express contract 
of hire, has no · application in a compensation cas.e. (Gorse vs. 
Caplin, 1 Conn. W. C. C. Dig. Pag. 607, cited.) The following is 
an extract from the opinion by Townsend, President: 

"F'rom careful reading of the whole act and from a considera
tion of its underlying principle, we believe that Section 136 has 
reference exdusively to those who may clain1 compensation, and 
that such section .need not necessarily be considered in determining 

, wheth~r or not five or more persons are employed. It will be noted · 
that Section 141 uses the words 'in any employment in which less 
than five persons are employed' and not the words 'in any employ
ment in which less than five employees are employed.' We there
fore further find that M. B. was one of five persons employed 
within the conte111plation of Section 141 of said act regardless of 
the fact as to whether or not she was an employee within the con-
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templation of Section 136 of said act, and that, theiefor, under all 
the foregoing facts; the s.aid Christian Grampp is entitled to be 
paid ~ompensation." ; 

· Grampp vs. Butz. 

October 10, 1919. 
' ,\ 

CLAIM No. 8580. 

Recovery from inj~ry a·s affected by previous physical condi-
tion. · · 

' ' ' 

At· the. hearil}g the representative of the employer stated that 
all pf the evidence he would, offer would be for the purpose of 
showing that the wound wc,uld have been healed within the wait
ing period had the employee been in a sound physical conc:lition 
at. the time. of the. injury, and that the employee had an advanced 
ca&~ of. arterfal .sclerosis at the time of the injury which prevented 
rapid recovery. 

HELD, That' the application for termination of compensation 
would be dismiss.ed if no. other evidence could be offered. 

Curtis vs. American Car & Foundry Company. 

September 16, 1919.· 

CLAIM No. 9026 .. 

Demeanor of witnesses; corroboration of claimants in depend
ency cases; father with health and ability to support self and fam.
ily, not entitled to compensation; receipt or expected receipt or 
use of earnings of deceas.ed employee do not necessarily show de-
pendency. · · 

The following is from the opinion by Townsend, President: 

The question presented to the Board for determination is 
* * * ·Whether or not Fred Rudnick and Lena Rudnick, or either 
of them are dependents within the contemplation of "The Dela
ware Workmen's Compensation Law of 1917'.' ·as amended .. 

' . 
With respect to this ·qttestion the ~itnesses were examined· in 

considerable detail .and the majority of the Board are not favorably 
impressed with their testimony, and this conclusion applies both 
to the subject. matter of the testimony and to the demeanor of the 
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witnesses while under. examination. Jn addition there is 110 cor
roboration of the evidence of the claimants, either by direct state
ments of witnesses· or by supporting facts . and circumstances to 
uphold the bare assertion of clependei1cy. We cannot. accept as 

• satisfactory the testimony that Jacob Rudnick, .a mirtor, always gave 
all of his wages £or the family support and that the daughter, also 
a minor, never at any time gave any of her wages for such sup
port. Neither can this testimony be reconciled on the, ground that 
the daughter did not pay because. she lived. away from home, be
cause we find that the son also'livecl away from home the-portion 
.of the time when he was making fifty-one· .dollars per week. ·, 

We find from ·the testimony that Freel Rudnick, the father, 
gave very little toward the support' of the family, and his wife, 
Lena, stated that she was ashamed- to tell what he did give and. 
that she only went .to him for money when Jacob Ruclnick's wages 
were insufficient. and that these occasions were rare. This is in 
effect admitted by Freel Rudnick.· Further11101'e, for the sake _of 
argument, even if Jacob Rudnick ·did giv~ all of his wages, it has 
not been show_n that all that he gave was not necessary for his 
own support and maintenance, and certainly the burden of proof is 

· on the claimants as to all of the facts showing dependency. (See 
Sponatski's case, 220 Mass; 108.) · · ·' · 

. From the· testimony of Fred Rud11ick we must· co.nclude that 
he was making at least thirty dollars per week, and· in our op'inion 
this ·would be a sufficient amount to furnish his. family the ordi~ 
nary necessities for person~ of their class and position in life. From 
our observation of him-''a:11d from the testin1.ony we . find that he 
was a strong, able-bodied man, forty-ot1e yean~ of ag~, in the prime 
of life, who certainly should be able and who, in our opinion, was 
_able to perform his legal duty of properly supporting his family 
_at and prior to the time of the .accident in question .. : 

If dependency of parents can he established from·. the mere 
· fact that their children give. them money and that it is used by 
the parents toward the payment of household expenses, then the 
employer will practically aJways be defenceless in cases where 
the parent or parents will testify that such payments were made, 
because such testimony is practically impossible of ·successful con
tradiction. 

The Delaware statute compenrntes ·loss of earning power to 
·injured employees and .also in case of their death compensates cer'
tain designated persons who have been dej:>endei1t upon them. The 
theory of the law is not indemnity for loss, but compensation for 
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the loss of earning power made on the basis of average weekly 
wages. (See Marhofer vs. Marhofer_. 220 N. Y. 546.) 

There are two classes of dependents. Those conclusively pre
sumed to be dependent, and those whose dependency must be 
established as a fact. A case of dependency of either or both the 
father and mother must be established as a fact, a11d the burden 
of proof in all compensation claims as before suggested, is upon 
the claimant, but the claimant will satisfy the law by showing 
that he or she is "dependent to any extent." 

The expression "dependent'' means "dependent for the ordi
nary necessities of life for a person of that class and position in 
life, taking into account the financial and social position of the 
recipient." · 

Simmons vs. YVhite Brothers, 80 L. T. 344. 

Bradburis Work. Comp., 3d Edition, 743. 

Shaw vs. Palmatory, New Castle County Supei:ior Court, 

November. 6, .1918. 

The test of dependency is not whether the family could sup
port life without the cc::mtributions of the deceased, but whether 
they depended upon them as_ a part of their income or means of 

-living. 

Howell vs. Vivian, 80-L. T. 529. 

Shaw vs. Palmatory, New Castle County Superibr Court, 

November· 6, 1918. 

The word "dependent" as above referred to, cannot, within the 
spirit and contemplation of the 'Delaware Corn!pensation L\aw, 
mean that the contributions were depended upon because received, 
or because expected, or because used, but that they were depended 
upon in order to enable the claimants to obtain in full the ordinary 
necessities of li.fe for persons in their social class and position. In 
the case of Shaw vs. Palmatory, the Court further said: 

"The mere fact that conti'.ibutions have been made by the 
deceased workman to a claimant who had the health and abil
ity to support himself and family by his own reasonable efforts, 
but did not do so, would not constitute the claimant.a depen-
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dent, for it was not the intent. of the 1,egislature to maintain 
in idleness at the expens~ of the employer, those who are able, 
and have the capacity to provide for themselves and. have no · 
appealing reason for not doing so." · · · · 

In'the case of Johnson vs. Bethlehem Steel Co., 1 Pa. W. C. C., 
Dec. 207, it appeared that Johnson claimed compensation as a de
pendent of his twenty-four year old son, who was killed and who, 
at the time of his death was earning fifteen dollars per week, and 
was living with. his father. The son did not pay any board but 
gave his earnings to his father. The father applied the earnings 
to· the living expenses .of the family and bought the clothes for 
the son. The father was forty-four years of age, in good· health, 
and working steadily. The claimant's family' were all well with 
the exception of his wife. In deciding that case the Board said, 
in part: 

"The Board had only before it, in the first instance, the 
statement of the claimant, the father, that during the life of 
his son, he, the claimant, was dependent upon him in a par
tial degree for the maintenance . of the claimant's family. It 
can readily be seen how easy it will be for the claimant to 
make that. statement if this is the only .evidence needed to sup
port the finding of dependency as a fact. We are very fearful 
that if it is once generally understood that an award of partial 
dependency can· be made. on this mere statement, the invita- . 
tion will then be very tempting .. Defendants will be absolutely 
helpless . in fact of such suggestions of parents, where the're 
is not possibility .of contradiction. * * * The father is a 
comparatively young man, forty-Jour years of age, in full pos
session of all his faculties, with normal strength, and having 
all the earning power of the ordinary man of that age, and be
ing remunerated for his labor as the average man· generally is 
in his station of life. His family is not-unusually large. His 
expenses are no greater than the ordinary wage-earner's. It 
is unreasonable to suppose that this man, with his earning 
power and with his health would be actually . dependent in 
any way upon his son's earnings. *. * ": The mere self
serving statement of a. parent in this respect is very unsatis
factory, if not unreliable testimony upon ;which to base. a .find-

. .ing of fact ·which will support an award. to a parent as hay
ing been dependent upon a qeceased son. This ruling will 
carry with it no hardship in a meritorious case; for one that 
has a foundation in fact ca'.n readily be substantiated by evi-;,_ 
dence other than the parents' naked declaration. In other 
words, the parents' statement as to depen~ency is possible of 
being corroborated in a_ mtmbe1· of ways. The circumstances 
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bf the family can always be shown, such as sickness, or the 
inability of the father to constantly work. His wages can be 
proved, while the expenses of the maintenance of the family 
are capable of computation. It can be readily demonstrated · 
why the father's incbme was not sufficient to support the· fam
ily in the station of life in which it moved. Thus, the neces
sity for the son's contributions can be readily ascertained. It 
is not fair to the defendant nor· to this Board that a claimant 
present a claim of this nature with· no more satisfactory tes
tin1ony than his own uncorroborated stcitement. In conclu
sion, assuming that the son did just exactly as the father has 
stated we regard his contributions rather as a gratuity and this 
fact did not create in the father any right to ·an award as a 
dependent." 

"In connection with the above case it may be stated that the 
Pennsylvania statute ,,iith· respect to the dependency of parents 
is the same as the Delaware statute, and reads as follows: · 

"Sections 307 (7) : If ther~ be neither widow, widower, 
nor children, then to the father and mother or the survivor of 
them, if dependent to any extent upon the employee for sup
port at the time of his. death, twenty per centurn of wages." 

In the case of Donetti vs. Berwincl vVhite Coal Mining Com-
pany, 1 Pa. W. C. C. Dec. 299, the facts were as follows: 

Joe Donetti, age twenty years and nine months, and being un
married and without issue, and while living with his parents, was 
killed by an accident arising out of his employment. He paid no 
fixed sum for board but gave his parents that portion of his earn
ings which he had left after pay days, amounting to ten, eight or . 
five dollars, sometimes nothing, being the amounts he had left 
after paying for clothing and other incidentals. His father was 
sixty-three years of ag·e, was earning sixty-five dollars per month, 
and his mother was fifty-nine years of age. The remaining mem
ber of the family was a brother, aged twenty-seven years, and did 
not live with his parents. The father owned property worth two 
thousand dollars mortgaged for two hundred and fifty dollars and 
owed four hundred aud fifty dollars additional. The father, mother 
and deceased occupied a portion of one house and rented the re
mainder for fourteen dollars per month, and also received eight 
dollars per month for a smaller dwelling. Compensation was re
fused upon the reasoning laid clown in Johnson vs. Bethlehem Steel 
Company. 

In the case of Fenwick vs. McDonald. Coal Company, 2 Pa. 
W. C. C. D_ec. 155, the ruling in the case 0f Johnson vs. Bethlehem 
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Steel Company was· quoted with approval. The Board found that 
the income of the family in this case was considerably more 'than 
the necessary expenses shown. This case was appealed to the Court 
of Common Pleas of Allegheny County where the appeal ·was dis
missed. 

In the case of Tomalavage vs. Lehigh Valley Coal Company. 
2 Pa. W. C. C. Dec. 171, the Board said in part: 

"VI/ e have carefully reviewed the testimony in this case 
· and have conclnded that _whilst it was· proven that the de~ 
ceased made regular contributions to the claimants, there was 
no testimony at all to show that the claimants have_ relied 
upon or had any necessity or occasion to rely upon his contri
bution for their maintenance. 

In the case of. Curry vs. Midvale Steel Co111pany, 2 Pa. W. 
C. C. Dec. 397, the Board, in part, said: 

"An analysis of the testimony shows that the referee was 
right. vVe according-ly affirm his fifth finding of fact, to wit, 
that at the time of the death, the parents were not dependent 
as .understood in compensation laws. They lived in a· home 
of their own which is only slightly encumbered. The father's" 
earnings average· seventeen dollars and thirty-three cents per 
week while the average household expenses are about twelve 
dollars. Gifts of money or other articles of value by the de
cendent to the claimant must be considered as gratuities upm'i 
his part and not as contributions to the actual necessities of 

. the household." 

In the case of Black vs. Valley Camp Coal Company, _2 Pa.· 
W. C. C. Dec. 507, the Board, while awardin·g compensation, up
held the same principle as set f,orth in Johnson vs. Bethlehem Steel 
Company. It said in part: . 

"The only testimony in the record on behalf of the claim
ant is that of the claimant himself,. but in this testimony the 
circunistances in life of the family are fully shown. The wages 
of those contributing to the common fund are proved in detail 
and the particulars as to the expenses of the maintenance of 
the family are given and afford a basis of computation .. The 
age and health of the father are also set out in the testimony. 
The living expenses of this family are considerable, but under 
the act we think we have no right to pass upon the private 
economies of claimants but are to accept the living conditions 
of the family as presented in the evidence." 
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Having determined as a fact that Fred Rudnick and Lena 
Rudnick were not dependent to any extent upon Jacob Rudnick 
for support at the time of his death and that there is clue to Dr. 
Harold Springer for medical service the sum of twei1ty-three clol0 

lars · and to Free Cheura, Kaclishe Ches eel Shel Emeth for funeral 
expenses the sum of one hundred seventy dollars and fifty c~nts, . 
and to Delaware· Hospital for hospital services the sum of forty- . 
eight dollars. 

. . IT IS AvVARDED AND ADJUDGED by the Industrial Ac-. 
cident Board of the State of' Delaware (Mr. Mayer dissenting), · 
this fifteenth day of November, A. D. 1919, as follows: 

1. That the claim of Freel Ru.dnick and Lena Rudnick be dis
allowed, and the claim petition dismissed. 

2. That ·white Brothers shall forthwith pay the reasonable 
expenses of the last sickness and burial of Jacob Rudnick to the 
'amount of one hundred dollars, and that said sum shall be pro 
rated among and paid to sai\l three in proportion: to the amomits 
of their respective claims, to wit: 

To Dr. Harold Springer .......................... $ 9.52 
To Free Chenra, Kadishe Chesed Shel Emeth ...... 70.60 
To Delaware Hospital. ........................... 19.88 

Rudnick, et al. vs. White Brothers . 

. November 15; 1919. 

Note.--Appeal was taken by claimants in the above case to 
the Superior Court for New Castle County. No decision rendered 
at time of going to press. 

CLAIM No. 9131. 

Permanent 1oss of use of hand; loss of ring finger, middle 
finger and index finger and first joint of thumb considered as loss 
of use of hand; loss of use means loss of normal use; dissenting 
opinion holding that claimant should be compensated under total 
disability clause, subject to review under Section Hl9; majority and 
dissenting opinion of Commissioners, and opinion of Court, re
versing majority opinion. 

By the Board (opinion by Mayer; Murray concurs): 
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This case· comes before the Industrial Accident Board upon 
the applica~ion of Mike Frank for conimutation of compensation 
payable under. Compensation Agreement No. 9131 by Deemer Steel 
Casting Company. · · 

Xt is admitted by \i\Tilliam B. Stiles, representing Liberty Mu
-tual Insurance Company, the insurer of Deemer Steel Company, 
that an accident arising out of and in the course of his employment 
was sustained by. Mike Frank at the plant of "the Deemer Steel 
Casting Company at Ne,v Castle, Delaware, on September 9, 1919; 
that on said date the wages of the said Mike Frank were twenty.: 
one dollars per week; that both the said Mike Frank and Deemer 
Steel Casting Company were. bound by the compensatory provi
sions of "The Delaware vVorkmen's Compensation Law of 1917't 
as amended. · 

It is further ~greed by the parties to this cause. th~t but two 
questions are before the Board for consideration, namely: 

1. Did Mike Frank suffer the loss of'a hand or the permanent 
loss of the use of a hand so as to make him compensible under 
the provisions of Sub-section "c" of Section 103 of "The Delaware · 
Workman's Comgensa_tion Law of 1917" or is he compensible un
der. Sub-section ."a" or Sub-section "b" of said Section 103? 

2. In case he is compensible under any _of these Sub~section~ 
of said Section 103; should the compensation hereafter payable be· 
commuted to a lump stim payment under the provisions of Section 
113 of said law? · 

Sub-section "c" of Section 103 of "The Delaware Workmen's 
Compensation Law Qf 1917" requires the payment of compensation 
for a designated number of w:eeks. in cases of permanent injuries 
of certain designated classes,· such compensation to be payable re
gardless of the earning power of the· injured .employee after such 
injury. 

Ennumeratecl among such classes of permane1it injuries is the 
loss of a hand, fo1: which the employer shall pay to the injured 

· employee fifty per centum of wages during one hundred and fifty
eight weeks. It is further provided in this Sub-section _that the 
permanent loss of the use of a· hand shall be considered as the 
equivalent of the loss of such hand. 

It must be noted that "permanent injuries" are co11.templated 
-by Sub-section "c," that is to say, injuries from which the injured · 
employee can~10trecover or be 1:nacle whole, but which, on the other 
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h~nd, must n{aim him for all :time; also that the ~ubsequent earn
ing power of the injured employee is to be disregarded when con
sidering whether or not. such a permanent injury has beei;i ·sus
tained. It must be further noted that permanent loss of the_ use 
of a hand (that is to say, the loss of the use of a hand for all time) 
sha.11 be. considered as the equivalent of the loss of such hand. 
The loss of use contemplated by this section certainly means the 
permanent loss of the normal :use of a hand, not of abnormal use. 
In other words, ·such a Joss of use as will for all time make it im
possible for the injured hand to function "as a hand.'! (See Flrancis · 
L Lemieux, Employee vs. Bernie · & Diack, Employer, Supreme 
Judicial U9unty, Commonwealth of Massachusetts, March 4, 1916.) 

: Certainly the Legislature did not intend that the injured em
ployee should be taken out of the .provisio1is- of Sub-section "c" of 
Section 103 if and because at some future time, and with long artd 
constant practice he develops some sort of use of the maimed hand, 
such use. being performed in an abnor_mal. manner, and which might 
be done just as well or better with the aid of an artificial hand, 
had the injured hand be.en taken.off entirely. Had the Legislature 
so intended, the _subsequent earning power of the injured employee 
would not. have been expressly disregarded, because his earning 
power would have been the best criterion by which to judge the 
value to. the injured :employee of such subsequently developed ab
normal use. 

_Mike Frank, the claimant in this case, has suffered a perma
nent injury, in that the ring finger, .middle finger and index finger 
of his right hand are totally ·gone, and the first joint of the thumb 
is gone. The little finger is intact. ·The heads of the bones of the 
hand were removed by the operation made necessary by this in
jury to Mike Frai'-1k and their .ligaments are gone, thus shattering 
the bone structure of the band. The thumb is the most useful 

. member· of the hand, provided there be other digits· to oppose to 
it .. The claimant has lost all the digits which can be so opposed, 
to. any useful purpose. It is difficult to oppose the little finger to 

· the thumb even when the thumb is complete, and almost -impossible 
when the first .joint of the tbumb is gone. AJ:?.y person with a per
fect hand can easily demonstrate this to his. own entire satisfaction 
and it will not be disputed that the opposition of -the little finger . 
to· the second joint of the thumb must be infinitely more difficult 
in a case where the three intervening fingers have been lost and 
the heads of the bones· cif the hand and their ligaments are en
tirely gone. 

Wllile Mike Frank may learn. to handle a plow or. a shovel, or 
learn to drive a team, or do some other work in sonie sort of a 
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way, yet su~h work with a plow or shovel would be no more than 
could be done if his hands were entirely off and _the s'tump strapped 
at the wrists to the implements of work. H he learns to drive a 
team_ at all it will probably be with. his left hand.. . . . 

. The Industrial Accident Board concludes as a fact that'Mike 
Frank has sustained the permanent loss. of the use of his right 
hand, and therefore rules that he must be compensated accorc:ling 
tc the provisions of Sub-s~ctiori "c" of Section 103 of "The Dela
ware.Workmen's Compensation Law of 1917" as amended, namely, 
fifty per centttm of wages during one hundred and fifty-eight 
weeks. · · · · 

IT IS 'THEREFOR A WARDED 'AND ADJUDGED ,by · 
the Industrial Accident Board that Deemer. Steel Casting Com..:· 
pany pay to Mike Frank compensatio11 at the rate of ten and 
one-half dollars per week during cine hundred and fifty.:eight weeks, 
mak~ng a total of one thousaiid six hundred ai1d fifty..:uine dollars 
($1,659.00). There has been paid to Mike Frank compensation for 
eight weeks at ten and · one-half dollars per week, making a total 
of eighty-four dollars, which completes the payment up. to and in
cluding November 3, 1919, leaving a balance for a period of one .. 
hundred and fifty· weeks still clue, at tlie rate of ten and one-half 
dollars per week, making a total of one thousand five hundred and 
seventy-five dollars. · 

It appears. that Mike Frank, together wtth .a'. brother, owns· 
certain real estate in Italy which is. his native country and that. 

· all of his relatives. live there. He therefore prays that the coin:-. 
pensation still due under this award be commuted to a lump s·um 
payment under the provisions o'f Section 113 of "The Delaware 
Workmen's Compensation Law of· 1917" as amended, in order 
that he may retur11 .to Haly, locate on l:iis land, and use ·his. 
money. The Industrial Accident Board believes that such a course 
would be advantageous. · 

THEREFORE. IT IS AW ARDE.Jj · BY THE .BOARD that 
. the, sum -of one thousand five hm1dred and seventy-five· dollars, 
. payable in one hundred ·and fifty weekly installments of ten and 
one-half dollars . each, be commuted to a lump sum paynient. 
The present value of the above sum for the period stated, as 
computed by the Industrial Accident Board l~y . the use of. the 
five per cent: present value table of the Inst1rance Department 
of Pennsylvania, is one thousand four hundred sixty-eight ·and 
fHfy..:six hundredth dollars, and · it is ordered that this sum be 
paid forthwith to Mike Frank, claimant· in this case. 
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Opinion by Townsend, President ( dissenting) : 

I am unable to agree with my colleagues in their concli.1Sion. 
that· the claimant should be compensated under the prov1s1ons 
of Sub-section "c" of Section 103 of "The Delaware vVorkmen's 
Compensation Law of 1917" as amended, rather than under Sub
section "a" of said section, The majority members have advised 
me of their conclusion but as their opinion has not yet been writ
ten this opinion will be an expression of the reasons for dissent
in&" _rather than a.s an analysis and criticism of· the prevaling 
op11110n. 

Section 103 of the \i\T orkmen's Compensatiori Law provides 
compensation for loss of earning power in cases of total dis
ability and· partial disability, and also provides compensa(tion, 
"regardless of the loss of earning power," for certain specified 
permanent injuries. Before further discussing· the case I shall 
refer to the provisions of the three. sub-sections of Section 103 
insofar as they now are, or hereafter may be applicable to this 
case. If compensated under Sub-section . "a" this employee wiH 
receive ten and one-half dollars per week for three hundred and 
eighty-one weeks for the period begun September 24, 1919,' but. 

· should his disability entirely. cease this compensation will not 
thereafter be payable, and should the. total disability subsequently 
develop in:to partial disability, then the employee would be com-
pensated under Sub-s_ection "b." · 

During the period that an employee is compensated under 
Sub-section· "b," his compensation, for a period not exceeding 
two hunch·ed and eighty~five weeks, is fifty. per centum of the 
difference between the wages received ·by him before the injury 
and his earning power thereafter. If the injured employee has at 
different times been coinpensated for the same injury under Sub
sections "a" and . "b," the period for which· he was compensated 
under one of said sub-sections is deducted from the compensible 
period of the other sub-section. Sub-section "c," insofar as this 
case is concerned, may be read as follows: 

. "For· all permanent injuries of the following classes, the 
compensation, regardless of the earning power of such in
jured employee. after such injury, shall be exclusively as 
follows: For the loss of a hand fifty per centum of wages 
during one hundred and fifty-eight weeks. * * * Penna
nent loss of the use of a hand · * * * shall be considered 
as the equivalent of the loss of such hand. * * · * This 
compensation shall not be more than fifteen dollars pet: week 
.nor less than five dollars per week." 
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In the case before the Board tbe compensation wottld be 
ien and one-half dollars per week not only under Sub-section "a" 
but also under Sub-section "c" but for different periods, and, 
therefore, during the period of one hundred and fifty-eight weeks, 
the legal rights of the claimant cannot be affected by· an award 
under Sub-section "a" if he has in fact sustained the permanent 
loss of the use of a hand, because he is entitled to a rehearing 
under Section 109 of the same law. 

I ha:ve made a· full and clear :Statement of all of the provi
sions of the law to be considered in determining the compensa
tion payable. The facts, as gleaned from the evidence, are as 
follows: · 

Mike Prnnk, the claimant, sustained· an injury by accident 
arising out of and in the course of his employment as an employee 
of Deemer Steel Casting Compai1y at New Castle, Delaware, on 
September 9, 1919; on that elate his wages were twenty-one dol
lars per week; on said date he and the said employer were bound 
respectively to accept and to pay compensation in accordance with · 
the provisions of the above entitled Compensation Law. At the 
time of the hearing he was unable to perform any manual labor, 
and · from the evidence we are safe · in concluding that he is still 
totally disabled. The claimant did not testify and only two wit
nesses were examined, Doctors Beeler and Cleaver. Dr. Bruce 
Beeler, the attending physician, states that tJ1e index, middle and 
ring fingers were amputated back to the phalange metacarpal joint 
and that the first phalange of the thumb was practically off; that 
the strength of the hand has been. materially lessened, but its use 
has not been destroyed for industrial purposes; that the hand may 
be used in plowing, shoveling, driving, etc., and that he still has 
the power of grasping, and that if the claimant should go back to 
work in handling a shovel and shoveling sand into a sand mill, he 
would regain pretty substantial use of the hand, and that he has 
not sustained the permanent total loss of the use of the hand, but 
has sustained three-fourths of the loss. of its use. Dr. Beeler was 
the attending physician, and an examinatioil of his testimony and 
an observation of his manner of testifying demonstrated that he 
was not a prejudiced witness. Furthennore, the testimony of the 
attending physician should be given very great weight whe11 he is 
not shown to be prejudiced nor incompetent. Dr. Cleaver, after 
making an examination of the hand and after having heard the 
testimo!ly of Dr. Beeler, testified as follows: 

"On examination I founda healing wound which involved 
the bulk of the fingers of the hand. 'fhe little finger remained 
intact. The ring finger, middle finger and index finger. are' 
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totally gone, and the first joint or distal phalange of the thumb 
is gone. Dr. Beeler told us in his statement that his operation 
consisted of the removal of the heads of the metacarpals, the 
bones of the hand, hand structure. I speak of this point in order. 
to give a reason in connection with the loss of the first joint 
of the thumb, for what· Iain about to say. I would regard the 
injury to the hand as far as ability to use it goes, as equal to 
the loss of fully seventy-five per cent. of its efficiency and very 
probably. more, from the fact, first: The thumb, is the most 
useful member of the hand, and in order to have its full use
fulness it is necessary to have some other digit to oppose to it. 

· All of those digits which can be readily opposed are gone. It 
is difficult to oppose, even when the thumb is complete, the fifth 
or little finger, with the thumb. When the first joint is g_one 
it is more difficult. The heads of the bones and their ligaments 
are gone. For those reasons I regard the loss from the stand
point of a man who must earn his living in manual labor, as at 
least seventy-five per cent." 

Dr. Cleaver was also perfectly fair and impartial. . 

Universal Encyclopedia, Volume 5, page 402, in an article by 
Dr. Edward Hitchcock, author of "Anatomy and Physiology," and 
at one time professor of Hygiene and Physical Education at Am.,. 
herst College, says : 

"Peculiar care is always exercised by the surgeon in treat
ing a mutilated hand to save ifpossible one or both of the ex
treme digits, as they are of much more relative importance in 
manipulation than are the othei; digits." 

From the evidence in this case, including the admissions on 
the record, we must determine under which sub-section the claim
ant is compensible and this will involve a consideration of the gen
eral theory of Workmen's Compensation Laws. 

In the case of Accident .Board vs. City of Butte, Justice Hol
loway of the Montana Supreme Court, said: 

"vVorkmen's insurance and compensation laws are the 
products of the development of the social and economic idea 
that the industry, which has always borne the. burden of de
preciation and destruction of the necessary machinery, shall 
also bear the burden of repairing the efficiency of the .human . 
machine without which the industry itself could not exist." 

The Delaware law is based upon this theory, which includes 
the idea that the injured employee shall be compensated for the 
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loss of earning power and which excludes the idea that he shall be 
paid damages for his employer's negligence. For instance in the 
case of Marhofer vs. Marhofer, 220 f\. Y. 546, the Court said:. 

"The theory of the New York Law is not indei1111ity for 
fhe loss of a meniber or physical impairment as such, but com
pensation for disability to work, made on the basis of aver-
age weekly wage:>." · 

The compensation payable under the original Delaware faw was 
based entirely upon a loss of earning power, and this loss of earning 
power was to be determined as a fact under each case. Sub-section 
"c". of Section 10'3 was amended at the 1919 session of the Legisla- · 
titre, and by this amendment the Legislatui·e, '\;Vithout changing 
the theory, arbitrarily determined that certain' specified perma
nent injuries should be compensated at the rates and for the 
periods therein set forth, the only questionof fact to be determined 
under said sub-section being whether a member or the use thereof 
had been lost. In other words, the amended section states the 
conclusion that c_ertain designated injuries do, from a legal stand., 
point, constitute the loss of earning power to the extent therein 
specified.· If it be true that compensation is based primarily upon 
the loss of earning power, then in case of conflict between Sub-secc'
tions "a" or "b" and Sub-section "c" the doubt should be resolved 
in favo·r of Sub-section "a" or "b." As. shown by the testimony . 
there has not been a total loss of the use of the hand, and the 
above quotation from Universal Encyclopedia; Volume 5, page 402, 
·would seem to confirm the conclusion that the claimant has not 
sustained such loss. If the .Board can determine that seventy:.five 
per cent. loss of .use (and there is no evidence to the contrary), is 
total loss of use, it can as readily say that five per cent. los.s of use 
is total loss of use, and. if it starts out to. work on a percentage . 
basis, what percentage is to be the borcl,er line, particularly in 
cases of injured ey.es. These latter cases are numerous and are 
particularly difficult because there is no established normal vision. 
In numerous of the States the law specifically provides that in-' 
jured employees may be compensated for percentages of loss of 
earning power, or percentages of the loss of members oi· the use 
thereof, and in some States not only for the loss of a hand or of 
the use thereof, bnt for the loss of fingers and of designated pha
langes of fingers. For instance, the Indiana Act of 1915, ,vhich 
allows fifty-five per cent. of average weekly ·wages, reads as fol
.lows: • 

"For the loss by separation of not more than one pha
lange of the thumb or 119t more than two phalanges of a finger 
fifteen weeks; · · 
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. "For the loss by separation of triore than two phalanges 
of a finger or of a whole finger or a toe, thirty weeks. 

"For the loss by separation of more than one pha~ange 
of a thumb or ·of a whole thumb, sixty weeks; ... 

''For tlie pennanent and irrevoca~le loss of the sight of 
one eye, or its reduction to one~tenth of normal vision with 
glasses~ otie hundred weeks." 

"It will, therefore, be concluded that the decision in States 
having statutes similar to our own will be more helpful in connec
tion with the consideration of the case at Bar than decisions of 
·states having different statutory provisions, altl;ough both will be. 
helpful . . . 

The Pei111sylvania Act of 1916, at Section 306, reads as fol-· 
lows: 

"C. .For all disability .resulting from permanent injuries 
of the following classes the compensation shall be exclusively 
as follows: For the loss of a hand fifty per .centum of wages 
during one hundred· and seventy-five. weeks. Permanent loss 

· of the use of a hand * * * shall be considered as the equiv-
-~ alent of the loss of such hand. * * * This compensation 

shall n_ot be more than ten dollars per week nor less than five 
dolla~s- per week." · 

The above la11guage is substantia1ly the same as that set forth 
in· the Delaware Law: 

· In ·the case of Leba11enski vs. Foerderer, 2 Pa. Dept. Reports, 
2297, it appeared that the claimant suffered an injury resulting in 
the permanent loss of the use of the thumb and index finger of his 
left hand. It was contended by the claim.ant thnt this injury was 
eqtial to the loss of his hand and that he ,:Vas entitled to compensa
tioir under the. provision of Sub-section "c" of Section 306 .of the 
Pennsylvania Law. The Board refused compensation for ·the spe
cific injury but awarded compensation at fi.fty per cent. of his 
weekly wages for total disability under a section similar to Sub-sec
tion "a" of Section 103 of the Delaware Ac.t. · If ·the reasoning of 
Dr. Hitchcock is correct, the injury referred .to in the above men
tioned Pennsylvania case was greater than in the case bef_ore the 
Board. 

In the case· of Le1111ey vs. Porter, 1 Pa. Comp. Board Dec., 
-page 42, it appeared that the claimant's forefinger was amputated 
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at the first joint and his second, third and little fingers were ampu
tated at the second joint, and that he had complete use of his thumb 
and almost complete use of his forefinger. The .Board said in 
part: 

"The question in dispute is as to whether this injury falls 
within the provisions of Section 306-(c) which provides that 
fifty per centum of wages shall be paid for varying periods 
for certain forms of permanent injuries involving dismember
ments, including loss of a hand * * * which provides that 
the permanent loss of the use of such member shall be consid
ered as the equivalent of the loss of the same. No provision 
is made for a.11y definite period during which compensation is 
to be paid for loss of minor members,. such as fingers or toes, 

· and from the agreed facts, it is ckar that the use of· the hand 
has not been permanently lost. .It seems to be suggested that, 
where there is a partial loss of the use of a inember, the 
Board shall estimate the percentage of loss and award that 
percentage of the weekly compensation provided in Section 
306-( c) for the permanent loss of the member either by 
giving such. a pet'centage of the weekly compensation for . 
the full period provided in that section or full weekly compen
sation for such a per~entage of the time specified therein. Even 
if the Board desired to hazard an estimate· on. so uncertain a 
matter it has no po\ver under the a.ct, to do so. Unless the mem
ber is itself destroyed or its use permanently lost, any injury 
to it, which while impairing its use, does not render it useless 
for work of any sort for which the claimant is otherwise fit, 
must be compensated as a total disability under Section 306-(a) . 
during such time as it incapacitates the claimant from doing 
any remunerative work and as a partial disability during such·. 
time as he is able to work at a reduced earning· power. The 
claimant is therefore awarded fifty per cent. of his weekly 

'wages, which are agreed to have been twelve dollars and 
thirty-eight cents, or six dollars and nineteen cents per week, 
payable weekly, froi:n March 10th, 1916, until such time as his 
disability, which is agreed to be total, and of ttncertain dura
tion, shalf terminate or be reducea. in extent." 

The above cases· are peculiarly in point because of the simil
arity of the sections in the Delaware and Pennsylvania Laws de-
termining the compensation payable. . 

' • • I 

· In the case of Grimaci vs. Zinn, 219 N. Y. 322, it appeared that 
the claimant was awarded compensation for. the equivalent of the 
loss of the use of a hand. Claimant lost the first, ·second and third 
lingers and the first phalange of the fourth finger of the right hand. 
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The evidence tended to show that neither the hand nor the use of 
it was lost. The Court said in part: 

"The fact, if it existed, that the injuries barred the claim.:. 
ant from the employment or the particular occupation or vo~ 
cation he was engaged in when he received them, does not, in 
and of itself, tend to prove that the hand or. the tise of it was 
lost. It is not within the letter or spirit of the law or the leg
islative intention that an injury to a limb or membei" of an 
employee incapacitating him for the particular employment 
shou~d establish that he was incapacitated for employment per.: 
mitting or involving the- us.e of the limb or member as injured, 
It is <+ matter of common observation and knowledge that a 
hand, arm, foot or leg incompetent through injury for certain 
employments is competent and useful for other employments.· 
The expression 'loss' and 'loss of the use' as used in the law 
should be given their unrestricted and ordinary meaning. . In 
the case at Bar the hand or the use of it 'was not lost provided 
it could fulfil in a degree fair and worth considering in any 
employment for which the claimant was physically and men
tally fitted or adaptive, its normal and natural functions." 

The same decision was given in the case of Kansar vs. Acorn 
Manufacturing Company, 219 N. Y. 326, where the. claimant lost 
the first and second phalange of the first, second and third fingers, 
and the distal phalange of the little finger. · · 

In the case of Adams vs: Borum and Pease, 179 App. Div. 412 
(N. Y.), it appeared that the claima11t lost three fingers of the right 
hand and that the index finger was permanently ankylosed, and 
thaf the palm was not seriously affected, aside from the loss of the 
fingers. The Court held that claimant had some use of the hand 
and that the award compensating the loss of the hand could not 
stand. · · 

From a careless reading of some of the other Pennsylvania de
cisions it might appear that the Board in that State has· held other
wise in certain cases, but in all .those which I have had an oppor
tunity to examine, the decision of the referees as to the l.oss of 
members or the loss of the use thereof were upheld on the ground 
that their findings of fact were binding upon the Compensation 
Board on review. Such is not the situation under the Delaware 
Law. Under the laws of practically all of the States, the decisions 
at the original hearings on questions of fact are final and conclu-. . . 
s1ve. 

If this were a case where injustice might be done to the claim- · 
ant by denying him compensatiori, the Board might be justified 
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in being extremely .liberal with i:he claimant when considering the 
facts, but as before indicated. he can be compensated under Sub
section "a" and it may be unfair either to him or to the employer 
to compensate him under Sub-section "c." The mere fact that the 
claimant desires to have the compensation commuted at its present 
value under Section 113 of the Compensation Law should have no 
influence in determining whether he should be .compensated under 
Sub-section "a" of Sub-section "c" and the fact that the probability 
of the beneficiary's death should be taken into consideration in com-· 
muting under Sub-section "a". should not influence the majority 
members if it has in fact done so, in transferring the claim to Sub
section "c." 

As a result of the foregoing reasoning my conclusions are as 
follows: 

1. U ncler the facts, the claimant has not sustained t11e . per
manent loss of the use of a hand, but is totally disabled for work. 

2. The claimant, being totally disabled, should be compen
sated at the rate of ten and one-half dollars per week under the pro-
visions. of· Sub-section "a" of Section 103. · 

3. Should disability cease the payment of compensation should 
·· also cease. 

4. Should this total disability subsequently develop· into par
tial disability for work, as contemplated by Sub-section "b" of Sec
tion 103 the claimant can, thereafter· be compensated tmder the 
)ast mentioned sub-section upon an application made pursuant to 
the provisions of Section 109 of the Compensation Law. 

5. Should it subsequently appear that the claimant has sus
tained the permanent total loss of the use of a hand, then upon an. 
application made under the provisions of Section 109 of said law, 
he may be compensated -111 accordance with the provisions of Sub
section "c" of Section 103, without having lost the benefits of any 
of the provisions of said sub-section . 

. By this. method no injustice can be done either of the parties 
ln interest, and in fact, exact justice can be· clone, and comperisation 
can be paid in strict accordance with the spirit and intent of the 
b~ . 

In connection with the making of an award under a schedule 
where a change could subsequently b"e. made in accordance ,vith 
the facts, the Court, in .the case of Arkangello vs. GaHow, 177 A p. 
Div, (N. Y.) 33, said in part. 



195 

"The continuance· of the case would have been no great 
hardship to the claimant, the hearings being had in the City 
of New York. While receiving payments of twenty dollars 
per week founded upon th.e measure of his disability he could 
not reasonably have objected to the employer and the insttr
ance carrier having occasional fixed opportunities to investi
gate as to the continuance and extent of his disability. At 

· such times the Commission had the right to require the claim
. ant to subject himself for medical examination and the appel-
lants would be e:ntitlecl to have physicians of their own se
lection, to be paid by them, present to participate in such ex
amination. The refusal of the claimant to submit himself to 
examination wou1cl have suspended his right to prosecute the 
proceeding or to receive compensation during the period of 
such refusal. (Note-See Section 106 of the Delaware Law 
for similar provisions.) While the Commission would yet 
have the power to require th_e claimant to submit to a medical 
examination, it may well be doubted whether, having closed 
the case (as would be the situation in the case at Bar if com
mutation be allowed) the Commission could do so except 
upon an application to review the award founded upon some 
proof of a change in the extent of claimant's vision, which 
proof it would be very difficult, if not impossible, to get, ex
cept by claimant's admission of improvement, cir by his vol-:-

. untary submission to an examinat.ion by an eye specialist, 
neither of which applicants could probably obtain. The ques.: 
tion as to whether the proceeding should be continued or closed 
was one involving not merely the exercise of discretion but 
involving as well a substantial right of the appdlants, the 
de1:i.ial of which was prejudical to them and imposed upon 
them a. burden which the statute did. not contemplate." 

It is possible that the majority members of the Board may have 
been influenced in reaching their conclusion by the fact that the 
Legislature has not made proper provision for cases similar to that 
of the claimant, but it cannot reasonably be contended that the 
Legislature has erred in nQt providing compensation for percent
ages of loss of members. or of the use thereof. It is wholly a qt'tes
tion of policy which has been given clue consideration by the fram
ers of all Compensation Laws as to whether. compensation shall 
be allowed: (a) For specific loss of members as such or for dis
ability resulting from such loss to be determined as a fact; or (b) 
for total loss of members or of the use thereof, and a lesser com-, 
pensation for percentages of such loss; and as a matter of fact, the 
decisions of Administrative Boards in the so-called "percentage" 
cases have been so frequently appealed that one of the, great pur
poses of the law, that of avoiding- litigation, has not been achieved. 
It might well be contended that every employee should receive . 
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fifty· per cent.· ·or seventy-five per cent. or one hundred per cent. of 
his wages for lifo, \vithout any maximum or rhinimum, and that 
thereafter compensation should be payable to his dependents, or 
that the compensation in any State should be more or less than it 
ac.tually is. It might be urged with reason that children mentally 
or physically incompetent should receive compensation beyond the 
period when they attain the age of sixteen years, or that the act 
bhould apply to all employments, regardless of the number em
ployed, and including the State, its sub-divisions and governmental 
agencies created by the State. In fact, to almost every mind fah1il
iar with the subject in every State certain changes would be deemed 
advisable. Compensation laws silTlply mean that employees as. a 
class, and employers as a class, have made a compromise, each hav
ing given up certain rights for the purpose of establishing a fixed 
economic basis for settlement of cases growing out of injuries to 
einployees, and under such conditions it certainly is not the right 
of administrative bodies to attemp.t to remedy what appear to them 
to be defects or oversights in the law. 

Frank vs. Deemer Steel Casting Company. 

November 5, 1919 .. 

Loss of ring finger, middle finger and index finger and first 
joint of thumb is not loss of hand, but is total or partial disability 
according to the facts; review of award. 

IN THE SUPERIOR COURT OF THE STATE OF DELA

WARE, IN AND FOR NEW CASTLE COUNTY. 

DEEMER STEEL CASTING COMPANY, Employer, cl. b. 
a. vs. MIKE FRANK, Claimant, p. b. r. 

(December 17th, 1919.) 

BOYCE and RICE J. J., sitting. 

Herbert H. Ward, (of Ward, Gray and Neary), for appellant. 

William H. Cooper for appellee, 

Superior Court for New Castle County, November Term, 1919: 

Appeal No. 140, November Term, 1919. 

Proceeding before the Industrial Accident Board under the 
Delaware .Workmen's Compensation Law· by· Mike Frank, claim~ 
ant, against the Deemer Steel Casting Company, the employer, to 
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obtain commtttation of compensation· for injuries. The Boa.rd 
awarded commutation of weekly payments agreed upon by the 
parties and the employer appeals. Award reversed. 

· Appeal from award of Industrial Accident Board of the State 
pf Dela.ware, New Castle County, No. 9131 (November 5th, 1919). 

In support of the contention of the appellant of the law there 
was cited: 

. Lebanenski vs. Foerclerer, 2 Pa. Dept. Rep. 2297; Lemey vs. 
Porter, 1 Pa. Comp. Bel. Dec. 42; Gramicy vs. Zit1n 219, N. Y. 322; 
Kansar vs. Acorn Mfg. Co., 219 N. Y. 326"; Adams vs. Borum & 
Please, 179 App. Div. (N. Y.) 412; Carkey vs .. Island Paper Co., 
177 App. Div. (N. Y.) 73; Boscarino vs. Carfagno & Dragonette, 
220 N. Y. 325; Fringe vs. Pierce-Arrow Motor Car Co., 182 App. 
Div. (N. Y.) 445; Burringer vs. Clark, 172 N. Y. St. 398; Sheanon 
vs. P .. M. L. Ins. Co;, 77 Wis. 618. 

For t.he appellant Lemieux's case, 233 Mass. 346, was relied on. 

BOYCE J., delivering the opinion: 

At the plant of the appellants, on September 9th, 1919, the 
appellee, while in the act of going around the front of a machine, 
slipped and fell, and his. hand coming between. the scraper and the 
side door, he had three fingers and part of the thumb of his right 
hand cut off. Subsequently, during the same month, the appellant 
and the appellee reached an agreement in regard to compensation 
in accordance with Sectio11107, Chapter 233, Vol. 29, Laws of DeJ:
awa.re (Code No. 3193-n) and they filed a memorandum of the 
agreement, signed by them, with the Industrial Accident Board, 
which, oinitting the formal parts, is in words and figures as follows: 
"That the said Mike Frank shall receive compensation at the rate 
of $10.50 per week, based on an average weekly wage of $21.00 at 
the time of said injury and that said compensation shall be payable 
from and including the ninth clay of Septeinber, 1919, until termin
ated in accordance with the provisions of 'The Delaware Work
men's Compensation Law of 1917,' provided, however, that if the 
disability continues for four weeks after the date of the injury, or 
longer, such compensation shall be computed from the date of such 
injury. 

"Dated this twenty-fourth day of September, .1919." * * * 
On the sixth day of October, 1919, the appellee preferred a .pe

tition to the Industrial Accident Board wherein he represented that 
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he was entitled to. compensation as set forth i_n said agreement, and 
that he was desirous of having the compensation agreed upon com
muted to its then present value. The Secretary of the Board served 
notice upon the parties of the time and place of hearing _the appli~ 
cation. After a hearing, on. the fifteenth day of October, 1919, a 
majority of the Board, did, on the fifth day of November.. follow~ 
ing, after taking into consideration the weekly payments made for 
eight weeks to the third day of November, award and adjudge that 
the Deemer Steel Casting Company pay to Mike Frank compensa
tion of ten dollars and fifty cents per week for. 150 weeks, making 
a .total commutation _of one thousand five hundred and seventy-five 
dollars.· From this award the Deemer· Steel Ca·sting Company has 
appealed to this Court. At the. time of the hearing. before the 
Board, it was admitted in connection with the consideration of 

· the question of the' commutation of compensation that the claimant · 
was·.forty-three years of age; that prior to and since the accident 
he was and is in good health, with the exception of, his injurea hand; 
that since the accident he has been unable to perform any manual 
labor; that he is desirous of returning to Italy, whichis his .native 
country, in case commutation is allowed, for the reason that all of 
his relatives live in Italy; that he and a brother own real estate in 

. Italy on which he desir~s to locate, and use his money; and ·that 
in his present condition it would be advantageous for hiri:t to live 
there. With these admissions and the weekly payments agreed 
upon, it is conceded that the commutation and the aniount thereof 
were properly awarded, provided the case of the claimant was 
properly classified under· Sub-section ( c) Section 103. as amended 
(Code: No'. 3193-j) Chapter 203, Vol. 30, Laws of Delaware, 535. 
And it was further agreed that there were .but two questions for 
the consideration and determination of. the Board, viz: 1. "Did 
Mike Frank suffer the loss of the hand or the permanent loss of 
the use thereof such as to make him compensible under the pro
visions of Sub-section ( c) of Section 103 of the Delaware Work
men's Compensation Law of 1917, or i's he coinpensible under Sub"-· 
section (a) or Sub-section . (b) . of • said Section 103 ?" . 2. "In case· 
he is compensible under any of the three sub-~ections of said Sec
tion 103 should the compensation hereafter payable be commut~d 

· to a lump. sum payment under the provisions of Section 113 of 
said law?" Said Section 103, as amended, provides that the fol
lowing schedule of compensation is hereby established for injuries 
resulting in total· disability: 

(a) For the first four hundred and seventy-five weeks o:t 
· total disability,. fifty per. ce.ntum·. of the wages of the injured 

employee as defined by this act as amended; but the compen,
s~tion shall not, be more than fifteen doll~rs p_er week_ nor less 

· than five dollars. per week, and shall not exceed· in · the aggre-
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gate the sum of four thousand clpllars; provided, that if at th~ 
time of the inji1ry, the employee receives wages of 1ess than 
five dollars per week, then he shall receive the foll amount of 
such wages per week as compensation. No~hing in this para~ 

· graph (a) shall require the payment of -compensation after dis
ability shall cease. Should partial disability be followed by 
total disability, the period of four hundred and seventy-five 
weeks mentioned iii this paragraph (a) of this section shall be 
reduced. by the number of weeks during which compensation 
was paid for such partial disability. 

. . 

(b) For disability for work partial in character ( except 
the particular cases mentioned in the next succeeding Sub-sec
tion (c) of this section), fifty per centum of the difference be
tween the wages received by the injured employee before the 
injury and the earning power of the ernployee thereafter, but 
such compensation shall not be more than fifteen dollars per 
week. This compensation shall be paid during the period of 
such partial disability for work; not; however, beyond two 
hundred and eight-five weeks. Should total disability for work 
be followed by partial disability for work, the period of two 
hundred and eighty-five weeks mentioned in this Sub-section 
(b) shall be reduced by the number of weeks during which com
pensation was paid for such total disability. 

( c) For all permanent injuries of the following classes, 
the compensation, regardless of the earning power of such in
jured employee after such injury, shall be exclusively as fol~ 
lows: 

"For the loss of a hand, fifty per centum of wages during 
one hunch;ed and fifty-eight weeks." * * * * 

"Amputation between the elbow and the wrist shall be 
considered as equival~nt of the loss of the l1and," * · * * 
"permanent loss of the use o.f a hand" * * * "Shall be 
con_siclered as equivalent of the loss of such hand." · * * * 

The Board heard the testimony of two physicians, D.r. Beeler, 
who performed the only operation on the hand, testified in. sub~ 
stance that the index, middle and ring fingers were ampnfate<;l 
back to the metacarpal bones, and that the first joint of the thmnb 
was also amputated; that the claimant has lost approximately 
three-fourths of the use of .his hand and retains. about twenty~fiv~ 
per cent of its use; that iii. clue. course of nature the hand .will re
cover efficiency to at least the extent of twenty-five per 'cent. of 
its use, and the claimant will be able to follow the business in which 
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he was engaged-that of a sand shoveler, so soon as his hand is 
healed. Dr. Cleaver, who examined the hand for the purpose of 
forming his opinion, testified, in substance, that the claimant had 
lost at least sevent;y-five per cent. of the use of his hand, but that 
about twenty-five per cent. of the use thereof was left. 

The question presented to the Court is, tinder what classifica
tion of Section 103 of the statute shotild the compensation of the 
claimant be adjudged? The majority of the Board found that the 
claimant was entitled to the· weekly compensation agreed upon 
under Sub-section ( c) of said section which in this case would 
have been the same under Sub-section (a) of said section, and also 
found that he was entitled to have the same commuted at its then 
present value, under Section 113 (Code No. 3193-t), 29 Laws of 
Delaware, 776. If the Board had found that the claimant was en
titled to the agreed compensation under Sub-section (a) of said 
Section 103, they would probably have denied, or, at least, post
poned any commutation of the ·weekly payments of the compen
sation agreed upon, for under. Section 113 of the statute, 29 Laws 
of Delaware, 776, it is provided that "the compensation contem
plated by this article may be commuted by said Industrial Acci
dent Board 'at its present value when discounted at five per cent. 
interest, with annual rests, disregarding . ( except in commuting 
payments· due under Sub-section (a) 3193-j, Section 103 of this 
article) the probability of the beneficiary's death, upon application 
of either party, with clue notice." * * * The exception in re
spect to commuting weekly payments in accident cases, which 
under i:he statute should. be classified under. Sub-section (a) of 
Section 103 is a natural one, because at the time of the hearing and 
classifi~ation the injuries of a claimant may have resulted in, total 
disability which may continue for an indefinite period, although it · 
may be quite obvious that such disability wiH ultimately be fol
lowed· by partial disability. Under such circumstances the case 
would naturally first fall under Sub-section (a) of Section 103, 
and the Board· would deny or postpone any application for com- · 
mutation of weekly payments awarded or agreed upon until it 
should appear whether the inj11red employee will continue under 
total disability, or his condition will be followed by that of partial 
disability when, in the latter event, his compensation might be clas
sified under Sub-section (b) of said section ; for by· Section· 109 of 
the statute, 29 Laws of Delaware, 774, it is provided that "on the 
application of any party in interests on the ground that the inca
pacity of the injured employee has subsequently terminated, in
creased, diminished or recurred, or that the status of the dependent 
has changed, the Board may at any time, but not oftener than once 

· in six inonths, review any agreement or award, and on such review 
may make an award ending, diminishing, increasing or r~newing 
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the compensation previously agreed upon or. awarded." * * . * 
It is admitted that the appellee as a result of his injuries, is, for 
the time being, under total disability for work, and his earning 
power temporarily, at least, has been destroyed. Also that his case 
is a meritorious one, entitling him to the compensation: agreed 
upon. The testimony of the two physicians is undisputed that the 
injured hand will recover efficiency to at least the extent of twenty
five per cent. of its use. In the light of the admissions and the 
testimony of the physicians the question is, in what classification 
under said Section 103 does the injury to and the present resultant 
disability of the appellee fal14 For injuries resulting in total disabil
ity, or should partial disability be followed by· total disability, the 
classification clearly falls uncle'r. Sub-section (a) of said section. 
For disability _for work partial in character ( except the particular 
cases mentioned in Sub~section-( c )' of said section) the classifica
tion falls under Sub-section (b) of said section. For all_ permanent 
injuries of the particular classes, specified in Sub-section (c) re
zardless of the earning power of the injured employee after such 
injury, the classification falls under Sub-section ( c). One of the 
classes specified under Sub-section (c) is "for the loss of the hand" 
or permanent loss of the use of the hand, which latter condition 
"shall be considered as the equivalent of the loss of such hand." . 

·The character of the injury to appellee's hand has already been _ 
described. His hand is badly injured, it is true, but the testimony 
is that it will ultimately have an efficiency equal to twenty-five 
per cent. If that be so, there will not be a permanent loss of the 
use of the hand. Sub-section (c). makes no provision for such a 
situation. 

The injury of the appellee should not, under the facts of this 
case, be classified under Sub-section ( c) of Section 103, but under 
Sub-section (a), until, at least, the present total. diability of the 
appellee for work shall become partial. The award of the Board in 
classifying th~ appellee's injuries and in commuting the weekly 
payments agreed upon, as falling under Sub-section (c.) of said 
section, should be and it is reversed. 

The costs of this appeal are taxed against the appellant. 
I 

CLAIM No. 3784. 

(See Page 37) 

. . Dependency to pare·nts to sonie extent; dependency, total or 
partial; dependent for ordinary necessities according to class and 
position; reliance upon wages for means of support; support is of 
broader import than food, clothing and shelter; things sufficient. 
for one might be luxuries for another; Legislature did not intend 
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to provide luxuries; Accident Board should make own inquiries, 
even though parties represented by counsel. 

. This is an appeal by. the Benjamin F. Shaw Company. froni 
the finding of the Industrial Accident Board that John Earl Palma
tory and May Palmatory were dependent to some extent upon Earl 

. Palmatory, the decedent, for support at the time of his death. 

It is admitted "that on the 13th day of Septe_mber, A. D. 1918, 
Earl Palmatory, who at the time was living at No. 504 Monroe 
Street,. Wilmington, Delaware, sustained a personal injury while 
in the employ of Benjamin F. Shaw Company, by an accident aris
ing out of and in t.he course of said employment within the State 
of Delaware, and as the result of said accident the· said Earl Pal
matory died on the said 13th clay. of Septer11ber, A. D. 1918." 

Earl Palmatory lived with his father and mother and the fam
ily included another son aged twenty-four years, now in France, 
and a daughter thirteen years of age. The daughter attended school 
and was not employed. · 

The decedent. at the time of the accident was a minor in his· 
eighteenth year. He had worked since he was nine years of age 
and for some time previous to his death had been earning on an· 
average of $21.60 per week. He had, since going to work, always 
given all his wages to his i;nother who would give .him spending· 
money and purchase his clothes. 

The mother used the rest of the money received. from her son 
to pay the rent amounting to nine· dollars per month, to dress his 
sister, to pay the household expenses, and infrequently to pay the 
store bills. 

John Ead Palmatory, the father, earned between twenty-five 
· and thirty dollars per week and used his money to pay the store 
and fuel bills and provide clothing for himself, and sometimes he 
gave money to his wife. The father did not state ,vhat he did with 
the balance of the money. He testified that the family could not 
have lived as they had if Earl had not contributed to their support. 

May Palniatory, the mother, had been working for three 
months prior to her son's death and she had earned $13.60 ner'week. 
Her health has been poor since a month' before the· ac-cident to 
Earl, and since his death she has .not been able to work. She saved 
no money _and what she earned and received from her husband ancl 
son was spent for household expenses and clothing. 
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Code Section 3193-k, Sec. 194, paragraph eight, 29 Laws of 
Delaware 763 (771) the Workmen's Compensation Law provides: 

"If there be neither widow, widower nor children, then 
to the father and mother, or the survivor of them, if depend
ent to any extent· itpon the employee for support at the time 
of his death, twenty per centum of wages." 

Persons in the enumerated classes may be wholly or partially 
dependent on the employee and come within contemplation of the 
provisions of this section if the dependency existed, at the time of ' 
the injury. The question arises what may be considered depend
ency? The term has frequently been defined by the courts of this 
country and of England and we think it not possible to state a 
complete and exhaustive definition of the word as used in Work
men's Compensation Laws; but the definition stated by the Court 
in the case In re Hora, Vol. 1, No. 7, Bul. Ohio Industrial Commis
sion 173, is as. satisfactory as any we have seen.· The Court in 
that case defined dependency to be "dependent for the ordinary ne
cessities of life for a person of that class and position in life taking 
into account the financial and social position of the recipient." 

It is not sufficient that the contribufions of the employee were 
used in paying the living expenses of the claimant but it must be 
shown that the co:ntributions of the employee were relied upon by 
the dependent for his or her means of living judging this by the 
<;:lass and position of life of the dependent. Powers vs. Hotel Bond 
Company, 89 Conn. 143. 

The fact that a man is by his ,best efforts able to provide his 
family with the bare necessities of life would not prevent him from 
being a dependent under our statute for the words of the statute 
convey a much broader meaning than this. On the other hand,. 
the mere fact that contributions had been made by the deceased 
workman to a claimant w\10 had the health and ability to support 
himself and family by his own reasonable efforts but did not do 
so, would not constitute .the claimant a dependent for it was not 

· the intent of the Legislature to maintain in idleness at the expense 
. of the employer those who are able and have the capacity to pro
vide for themselves and have no appealing reason for not doing so. 

So many facts may be c;onsidered, in determining the question 
:whether under paragraph eight a. claimant may or may not be con
sidered a ·dependent, that, on the one side, it would. be impossible 
to sta,te all the circumstances under which one in. the enumerated 
classes would be considered a dependent, and on. the other side, to 
itate all the circumstances under .which he or she would not be con-
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sidered a dependent. Each particular case must be decided upon 
the facts and circumstances of the case, existing at the time of the 
injury. However, the test of dependency generally speaking is 
whether the claimant relied upon the employee's contributions for 
his support wholly or partially judging tl~is by what would be 
reasonable living expenses for persons in the same class and posi
tion. Support as used within the meaning of the statute is of a 
broader import than food, clothing and shelter and may include 
many things· besides these. It includes all such means of living 
as would en.able the claimant to live in a style and condition and 
with a degree 'of comfort suitable and becoming to his station of 
life. What would be considered a reasonable support for one fam
ily might be a bare existence for another of a different class ·and 
position. The same things which would constitute means of living 
for persons in one class or position might mean luxuries for those 
of another class. We believe it was not the intention of the Leg
islature to provide for luxuries. The condition of health of a 
claimant and the need' for medicines and medical attention are sub~ 
jects proper for consideration in determining the question of de~ 
pendency for support. · 

While the question of dependency may involve principles of 
la,v, the fact remains that dependency is a question of fact to be 
determined from all the circumstances of the case and the burden
of provin!;" it rests upon him who claims it. 

In the case now before us on appeal the evidence taken before 
the Accident Board is not of an altogether satisfying character. 
Their· and our task might have been considerably lightened if the 
Board had interrogated the claimants and brought out in greater 
detail the amounts expended by the meinbers. of the family and 
necessary for their support. . The members of the Board probably 
were reluctant to this by reason of the fact that the claimants were 
represented by counsel, but this should never prevent them from 
eliciting from the witnesses testimony in respect to relevant and 
pertinent facts concerning which it is desirable for the Board to 
have full information before passing on the question of dependency 
and support. They ·should seek to obtain from the witnesses full 
information concerning matters before them for determination 
whether the claimants are' or are not represented by an attorney, 
as. they. are authorized by Section 3193-q, Sec. 110. 

While, as we have stated, the evidence was not of an altogether 
satisfactory nature yet we are of the opinion that the evidence be
fore the Board, as disclosed by the record, was sufficient to war
rant the Board in finding the claimants dependent to some .extent 
on the employee for support. It appears from. the record that the 
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needs of the family were moderate and while it may be said that 
the family were not very methodical in matters pertaining. to mon
ey yet there was no evidence to show that the family lived extrava
gantly. The mother, in making her estimates, on the limited num
ber of items entering into the support of the family about which 
she was questioned, must haye understated rather than overstated 
them. She had been able to save nothing notwithstanding the 
fact that she had been working for three months, and, although 
she had bee11 unwell for a month prior to hei: son's death, she had 
continued to work. She also stated that on account of her condi
tion of health she had not been able to work since, It does not ap
pear from the record what the father did. with his money remain
ing after paying the store, fuel and hifl clothing bills, arid it would 
have been ·of some assistance in deciding this cause if he had been 
questioned concerning this. However, the money remaining in 
~1is hands after paying the bills he always paid was not over five or 
ten dollars a week and this would not be nearly sufficient to make 
up if used in the support of the family what they lost when the son 
ceased to confribute to the support of the family on account of his 
death. · · 

The finding of the Industrial Accident Board is sustained. 

Benjamin F. · Shaw Co. vs. Palmatory. 

Superior Court, New Castle County, Nov. 6, 1918. 
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THE DELAWARE. 

WORKMEN'S COMPENSATION LAW OF 1917 
AND ALL AMENDMENTS THERETO 

Being Chapter 233, Volume 29, Delaware Laws (1917), as 
Amended by Chapter 203, Volume 30, 

Delaware Laws (1919). 

Note-The original Act is set out ·in full, in light type, and the 
amended Sections (as amended) immediately follow the respective 
Sections which they amend, and are in l~eavy type. · 

The original Act was approved by the Governor April 2, 19i7, 
and the amendments were approved March 20, 1919. 

AN ACT relating to the liability of employers for injuries to or 
death of their. employees ,.in certain cases; to promote the 
prevention of work accidents ; to cause provision to be made 

· for medical and surgical care for injured employees in order 
to reduce resultant disability for .work; to establish rates · of 
compensation for personal injuries and death of employees 
arising out of and in the course of their employment; to desig
nate the persons entitled to ,receive such compensation; to 
provide methods for insuring the payment and for the pay
ment of such compensation; and to establish an industrial 
accident board, define its ipowers, regulate its proceedings 
and provide for a review of its awards, being an. amendment 
to Chapter 90, of the Revised Code. of Delaware, entitled, 
"M,:asters, Apprentices . and Employees," by the addition of. 
a new article thereto, entitled "Masters, Apprentices and Em
ployees-Article 5-The Delaware. Workmen's Compensation 
Law of 1917." 

Be it enacted by the Senate and House of Representatives of 
the State of Delaware in Ge'neral Assembly met: . 

That Chapter 90 of the Revised Code of the State of Delaware, 
be and the same is hereby amended by adding a new Article thereto, 
entitled, "Masters, Apprentices and Employees-Article 5-The 
Delaware Workmen's Compensation Law of 1917" and the follow
ing new Sections to be styled as 3193a Section 94 to 3193xx, Sec
tion.143, inclusive. 
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3193 a. Section 94. This Article shall go ii1to effect on the first 
day of September, A. D. 1917, and shall be briefly known as and 
cited as "The Delaware Workmen's Compensation Law of 1917." 
(Amended 1919 as follows):-

(3193 a. S,ection 94. This Act shall be called and cited as 
"The Delaware Workmen's Compensation Law of 1917, and 
shall apply, to. all accidents occuring within this State, irrespect
ive of the place where the contract of hiring was made, renewed 
or extended, and shall not apply to any accident occurring out
side of this State.) 

3193 b. Section 95. In any action instituted by any person 
whatsoever on or after the first clay ·of September, A. D. 1917, to 
recover damages for personal injury sustained by an employee by 
accident arising out of and in the course of his employment within 
this State on or after said elate, or for death resulting from injury 
so sustained, it sl:all not be a defense: 

(a) That the injury or death was caused in whole or in part 
by the want of ordinary or reasonable care of, or by the negligence· 
of, a· fellow employee; or · 

(b) That the employee had either expressly or impliedly as
sumed the risk of the injury; or 

. ( c) That i11jury was caused in any degree by the negligence 
of such employee; but the foregoing provisions of this Section shall 
not apply to an action instituted by any person whatsoever to re
cover damages for injuries to or death of an employee who shall 
have elected not to operate under the compensatory provisions of 
the subsequent sections of this Article, nor to an action instituted 
against any employer to recover damages for injuries to or death 
of an employee, when such employer shall have elected to operate 
under. the compensatory _provisions of the subsequent sections· of 
this Article; provided; however, that when both the employer and 
the employee shall have elected not to operate under the compen
satory provisions of the subsequent sections of this Article, then 
and in such case the employer shall be deprived of the right of in'
terposing the defenses mentioned in this section the same as though 

· he alone had rejected the terms of the subsequent sections of this 
Article. 

3193 c. Section 96. In any action at law contemplated by the 
last preceding sect.ion, the plaintiff shall be required to file with his 
declaration or other first pleading, a certificate of the Industrial 
Accident Board showing the status of the injured employee and 
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'his employer at the time of the injury, with respect to election or 
refusal of the employee and employer to be foi.tnd by the compen
satory provisions of this Article. 

3193 d. Section 97 .. Every employer and emplqyee shall be 
conclusively presumed to have elected to be bound by the compen
satory provisions of this Article and to have accepted the provisions 
of this Article, respectively, to pay and to accept compensation for 
p·ersonal injury or death by accident arising out of and in the course 
of the employment, regardless of the question of negligence, and to' 
the·exclusion of all other rights a:nd remedies, unless prior to such 
injury or death, either party shall have given notice· to the other 

. party in the time and manner hereinafter specified. A like pre
sumption shall exist in the case of all minors employed unless the 
notice above referred to be given or to the parent or guardian of 
such minor. Every eiection to be bound by the comperisatory pro
visions of this· Article shall be conclusively presumed to be co-ex
tensive with the contract of hire between the employer and em-

. ployee. · 

3:J-93 e. Section 98. Either an employer or an employee who 
has excepted himself by _proper notice, from the operation of the 
compensatory provisions of this Article, may at any time, waive 
such exemption and thereby accept the compensatory provisions 
of this Article by giving the notice provided in 3193 f. Section 99 
hereof. 

3193 f. Section 99. Notice of election not to be bound as sef 
forth in 3193 d. Section 97 hereof, and notice of acceptance as set 
forth in 3193 e. Section 98 hereof, shall be made in the following 
manner: 

(a) By the employer by causing a printed notice hereof, in 
large type, to be posted in a conspicious place in the· plant, shop, 

· office, room or place where the employee is employed, and where 
it may readily be seen by his employees, or by serving such notice 
personally upon the employee. The, employer shall also immedi
ately following the posting or serving of such notic"e, file with the 
Industrial Accident Board, an affidavit showing compliance with 
the above provisions of this Section with respect to the posting or 
serving of such notice. 

(b) By the employee by mailing to his employer at the place 
where said employee is employed, or to the employer's office or 
place of business, a written declaration in ordinary language of · 
such election or acceptance; or by serving such written declaratio11 
personally upon the employer or any of his agents upon whom a 
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summons in a civil action 1:nay be served under the laws of the 
State. The employee shall also immediately following the mailing 
or serving of such notice, file with _the Industrial Accident Board, 
an affidavit s110wing compliance with the above provisions of this 
Section with respect to mailing or serving of such notice. Any 
such notice mentioned in this Section shall be given thirty clays 
prior to any accident resulting in injury or death; provided, that 

· if any such injury occurred less than thirty clays after the elate of 
employment, notice of such exemption or acceptance given at the. 
time of employment shall be sufficient notice thereof. Election by 
both. the employer and employee to be bound as set forth in this 
Section shall operate as a surrender by said parties of their rights 

· to any other form or amount of. compensation or damages for any 
injury or death arising out of and in the course of the employment 
or to any method of determination thereof other than as provided 
in the compensatory provisions of this Article, and when at the time 
of any injury, both the employer and employee are bound as afore
said, all other persons whatsoever having any rights of any char
acter, with respect to, or growing out of such injury, or death re
sulting therefrom, shall also be bound. · 

3193 g. Section 100. No agreement, rule, regulation or· other 
device shall in any manner operate to relieve any employer or em
ployee in whole or in part from any liability created by this Article, 
except as herein specified. 

3193 h. Section 101. No compensation shall be paid under this 
Article for any injury which does not incapacitate the employee for 
a period of fourteen calendar clays from earning full wages, but if 
incapacity extends beyond the period of fourteen calendar days, 
compensation shall begin on the fifteenth day after the injury; pro
vided, however, that during said fourteen days, the employer shall, 
if so requested by the employee, or if so ordered by the Industrial 
Accident Board, furnish free of charge to the injured employee, all 
medical and surgical aid and assistance that may be reasonably 
required, including hospital service, not to exceed Twenty-five Dol
lars in value. (Amended 1919 as follows): 

(3193 h. Section 101. No compensation shall be paid for any 
injury which does n~t incapacitate the employee for a period of 
at least two weeks from earning full wages, but if incapacity ex
tends beyond the period of two weeks, compensation shall begin 
on the fifteenth day after the injury; provided, however, that if 
such disability continues for four weeks or . longer,· such com
pensation shall be computed from the date of the injury. Dur
ing the first two weeks after the injury, the employer shall furnish 
reasonable surgical, medical and hospital services, medicines and 
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supplies, as when needed, unless the employee refuse to allow 
them to be furnished by the employer. The cost of such services, 
medicines and supplies shall not exceed Seventy~five Dollars. If 
the employer. shall, upon application made to him, refuse ·to fur
nish such services, medicines and supplies, the employee may pro
cure the same, and shall receive from the employer, the reason
able cost thereof within the above limitations. If the employee 
shall refuse reasonable surgical, medical and hospital services, · 
medicines and supplies tendered to him by his employer, he shall 
forfeit the right to compensation for any injury or any increase in 
his incapacity shown to have resulted from such refusal.) 

3193 i. Section 102. If death results from the injury within · 
one year, the employer shall pay the reasonable expenses of the 
last sickness and burial of an injured employee, not exceeding One 
Hundred Dollars, but without deduction of any amount theretos 
fore paid for compensation or for medical expenses. 

3193 j. Section 103. The following schedule of compensation 
is hereby established for injuries resulting in disability: 

(a) For the first two hundred ·and seventy weeks after the 
fourteenth clay of· total disability for work, fifty per centum of the 
wages received at the time of the injury, hut the compensation 
shall not be more than ten dollars per week, nor less than four dol
lars per week; provided that, if at the time· of injury, the employee 
receives wages of less than four dollars per week, then he shall re
ceive the foll amount of such wages per week as compensation. And 
after the first two hundred and seventy weeks of total disability for 
work, for the remainder of the life of the employee, twenty per 
centmn of the wages received at the time of the injury, but the com
pensation shall not be more than six dollars per week, nor less 
than two dollars per week; provided, that if at the time of the in
jury, the employee received wages of less than two dollars per week, 
then he shall receive the full amount of.such wages as compensation. 
Nothing- in this s.ub-section (a) shall require the payment of com
pensation after disability shall cease. Should total disability be fol
lowed by partial disability, the period of two hundred and seventy 
weeks mentioned in this sub-section car shall be reduced by the 
number of weeks. during which compensation was paid for such 
total disability. The foregoing provisions of this sub-section (a). 
are subject to the proviso that in no rnse shall the total compensa
tion exceed the sum of Four Thousand Dollars. 

(b) For disability for work partial in character ( except the 
particular cases menti011ecl in the next succeeding sub-section (c) 
of this Section), fifty per cent um of the difference between the 
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wages received before the injury and the wages at which the em~ 
. ployee is actually employed after the injury, but such compensa

tion shall not be more than tE;n dollars per week. This compensa
tion shall be paid during the period of such partial disability for 
work, not, however, beyond two hundred and seventy weeks after 
the fourteenth day of such disability. Should partial disability for 
work be followed by total disability for work, the period of two 
hundred and seventy weeks mentioned in this sub-section (b) shall 
be reduced to the number of weeks during which compensation was 
paid for such partial disability. 

( c) For all disability for work resulting from permanent in
juries of the following classes, the compensation shaU. be exclusive
ly as follows : 

For the loss of a hand, fifty per .centum of wages during one 
hundred and fifty-eight weeks. 

For the loss of an arm, fifty per centum of wages during one 
hundred and ninety-four weeks. 

For the loss of a foot, fifty per centum of wages during one 
hundred .and thirty~five weeks. 

For the loss of a leg, Jifty per centum of wages during ·one 
hundred and 11:inety-four. weeks. 

For the loss of an eye, fifty per centum of "Yages during one 
hundred and thirteen weeks. 

For the loss of any two .or more such members, not constitu
ting total disability for work, fifty per centum of .wages during the 
aggregate of the period specifi_ed for each. 

The loss of both hands or both arms, or both feet, or both legs, 
or both eyes, oi- an injury to the spine resulting in permanent and 
complete paralysis of both legs, or both arms, or of one leg, or of 
one arm, or an injury to the skull resulting in incurable imbecifity 
or insanity, shall constitute total disability for work, to be compen
sated according to the provisions of sub-section (a). Amputation 
between the elbow and the wrist, shall be considered as the equiv
alent of the loss of a hand, and amputation between the knee and 
ankle .shaH be considered as the equivalent of the loss of a foot. 
Amputation at or above the elbow shall be considered as the loss 
of an arm, and ampi.ttation at or above the knee shall be considered 
as the loss of a leg. Permanent loss of the use of a hand, arm, 
foot, leg or eye, shall be considered as the equivalent of the loss of 
such hand, arm, foot, te·g or eye. 
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. . This compensation shall not be more than ten dollars per week, 
nor .less than four dollars per week; provided that, if at the time of. 
injury, the employee receives wages of less than four dollars per 
week, then he shall receive the full amount of such wages per week 
as compensation: 

( d) Should the employee die as a result of the injury, the 
period during which compensation shall be payable to his depend~ 

· ·ents under the next succeeding section shall be reduced by the per
.iod during which compensation was paid to him in his lifetime un
der this Section of this Article. No reduction shall. be made for 
the amount which may have been paid for medical, surgical and 
hospital services and medicines nor for the. expenses of last sick
ness and burial as hereinbefore provided. Should the employee 
die from some other cause than the injury as herein defined, the 
liability for compensation, expenses of last sickness and burial of 
such employee, shall cease. (Amended 1919 as follows): 

(3193 j. Section 103. The following schedule of compensation 
is hereby established for injuries resulting in total disability: 

(a) For the first four hundred and seventy-five weeks of 
total disability, fifty per centU:m of wages of the injured employee 
as defined by this, Act as amended; but the compensation shall 
not be more than fifteen dollars. per week nor less than five dollars 
per week, and shall not exceed in the· aggregate sum of four thous
and dollars; provided, that if at the time of injury, the employee 
receives wages or less than five dollars per week, then he shall re
ceive the full amount of such wages per week as compensation. 
Nothing in this paragraph (a) shall require the payment of compen
sation after disability shall cease. Should partial disability be fol
lowed by total disability, the period ,of four hundred and seventy.:. 
five weeks mentioned in this paragraph (a) of this Section shall be 
reduced by the number of weeks during which compensation was 
paid for such partial disability:. 

(b) For. disab_ility for work· partial in character ( except the 
particular cases mentioned in the next succeeding sub-sectioI1 ( c) 
of this Section), fifty per centum of the difference between the 
wages received. by the injured employee before the injury and 
the earning power of the ,employee thereafter, but such compen
sation shall not be more than fifteen dollars per week. This com:
pem;ation shall be paid during the period of such partial disability 
for work; not, however, beyond two hundred and eighty-five 
weeks. Should total disability for work be followed by partial 
disability for work, the period of . two hundred and eighty-five 
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weeks mentioned in this sub-section (b) shall be reduced by the 
number of weeks during .which compensation was paid for such 
total disability. 

(c) For all permanent injuries of the following classes, the 
compensation, regardless of the earning power of such injured 
employee after such injury, shall be exclusively as follows: 

For the loss of a h3.nd, fifty per centum of wages during one 
hundred and fifty-eight weeks. 

For the loss of an arm, fifty per centum. of wages during one 
hundred and ninety-four weeks. 

For the loss of a foot, fifty per centum of wages during one 
hun.dred and thirty-five weeks. 

For the loss of a leg, fifty per centum of wages during one 
hundred and ninety-four weeks. 

For the loss of an eye, fifty per centum of wgaes during one 
hundred and thirteen weeks. 

For the loss of two or more of such members, not constitu
ting total disability, fifty per centum of w,3.ges during the aggre
gate of the period specified for each. 

Unless the Board shall. otherwise detei'mine the facts, the loss 
of both hands, or both arms, or both feet, or both legs, or both 
eyes, or an injury to the spine resulting in permanent and com
plete par!=llysis. of both legs, or both arms, or of one leg and one 
arm, or an injury to the skull resulting in incurable imbecility or 
insanity, shall constitute total disability. for work, to be compen
ia:ated according to the provision of sub-section ( a) of this Sec
tion. Amputation between the elbow and the wrist shall be con
sidered as the equivalent of the loss of a hand, and amputation 
between the knee and ankle shall be considered as the equivalent 
of the loss of a foot. Amputation at or above the elbow shall be · 
considered as the loss of an arm, and amputation ·at or above the 
knee shall be considered as the loss of a leg. · Permanent loss of 
the use of a hand, arm, foot, leg or eye, shall be considered as 
the equivalent of the .loss of such hand, arm, foot, leg or eye. 

This compensation shall not be more than fifteen dollars per 
week, nor less than five dollars per week; provided, that if at the 
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time of injury, the employee receives wages of less tllan five dol
lars per week, then he shall receive the full amount of such wages 
per week as compensation. 

(d) Should the employee die as a result of the injury, the 
period during which compensation .shall be payable to his depend
ents under the· next succeeding section shall be reduced by the 
period during which compensation was paid to him in his life
time under this Section of this, Article. No reduction shall be 
made for the amount which may have been paid for medical, surgi
cal and hospital services and medicines nor for the expenses of 
Jast sickness and burial .as. hereinbefore provided. Should the em
ployee die from some other cause than the injury as herein de
fined, the liability for compensation, expenses of last sickness. and 
burial of such employee, shall cease.) · 

3193 k. Section 104. In case of death, compensation shall be com-
puted on the following basis and distributed to the following persons : · 

1. To the child or children, if there be no widow, nor widower 
entitled to compensation, twenty-five per centum of wages of deceased, 
with ten per centum additional for each child in excess of two, with a 
maximum of sixty per centum, to be paid to their guardian. 

2. To the widow or widower, if there be no childr,en, twenty-five 
per centum of wages. 

3. To the widow or widower, if there be one child, forty per 
centum of wages. 

4. To the widow or widower, if there be two children, forty-five 
. per centum of wages. 

5. To the widow or widower, if there be three children; fifty per 
centum of wages. 

6. To the wi.dow or widower, if thei·e be four chifdren, fifty
five per centum of wages. 

7. To the widow or widower, if there be five children or more, 
sixty per centum ·of wages. 

Su~h compensation to the widow or widower shall be for the use and 
benefit of such widow or widower and of the dependent children, and the 
Industrial Accident Board may from time to time, apportion such com
pensation between them in such way as it deems best. The Industrial 
Accident Board, in its discretion may require payments to be made direct 
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to a minor who has been infured, and may also require payments to 
be made to the ,person caring for any dependent minor, when, in 
the opinion of the Industrial Accident Board, the expense of secur
ing the appointment of a gtrnrdian would be disproportionate to the 
amount of compensation payable to such minor. 

8. If there be neither widow, widower nor children, then to the 
father and mother, or the survivor of them, if dependent to any extent. 
upon the employee for support at the time of his death, twenty per 
centum of wages. 

9. If there be neither widow, widower, children nor dependent 
parent,· then to the brothers and sisters, if actually dependent to any 
extent upon the decedent for support at the time cif his death, fifteen per 
centum of wages for one brother 01; sister, and five per centum ad
ditional for each additional brother or sister, with a maximum of 
twenty-five per centum; such compensation to be paid to their · 
guardian. 

Compensation shall be payable under this section to or on account of 
any child .. brother or sister, only if and while such child, brother and 
sister, is under the age of sixteen years. No compensation shall be pay
:i.ble under this Section to a widow, unless she was living with her de
ceased husband at the time of his death or was then actually dependent 
upon him for support, but in such case, compensation shall be distributed 
to the persons who would be dependents in case there were no widow. 
No con1pensation shall be payable under this Se,ction to a widower, unless 
he be incapable of self-support at the time of his wife's death and be at 
such time dependent upon her for support. 

The terms "child" and "children" shall include step-children and 
adopted children if members of the decedent's household at the time of 
his death, and shall include posthumous children, but shall not include 
man,ied children. 

Should any dependent of a deceased employee die, or should the 
widow or widower. re-marry, or should the widower become capable of 
self-support, the right of such dependent or such widow or widower to 
compensation under this Section shall cease. 

If the compensation payable under this Section to or on account of 
any person shall for any cause cease, the compensation of the remaining 
persons entitled thereunder shall thereafter be the same as would have 
been payable to them had they been the only persons entitled to 
compensation at the time of the death of the deceased, provided, 
however, that the period shall be reduced by the number of weeks 
during which payments were made to the deceased. 
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The wages upon which death compensatioi1 shall be based shall not 
in any case be taken to exceed twenty dollars per week nor to be less than 
eight dollars per week. Subject to the provisions of sub-section ( d) of 
the last preceding section, this compensation shall be paid during two 
hundred and seventy weeks and in the case of children entitled to com
pensation under clause 1 of this section, the compensation of each child 
shall (if the other parent be dead or have abandoned such child) con
tinue·until such child reach the age of sixteen, at the rate of fifteen per 
centum of wages if there be but one child, with ten per centum ad
ditional for each additional child, with a maximum of sixty per 
centum. (Amended 1919 as follows): 

(3193 k. Section 104. In case of death, coi:npens,3.tioµ shall 
be computed on the following basis and distributed to the fol-
lowing persons : · 

1. To the child or children, if there be no widow nor widow
er entitled to compensation, twenty-five per centum of wages- of 
deceased, with ten per centu,m additional for each child in excess 
of two, with a maximum of sixty per centum, to be paid to their 
guardian. 

2. To the widow or widower, if there be no children, twenty
five per centum of w.3.ges. 

3. · To the widow or widower, if there be one .child, forty 
per centum of wages. 

4. To the widow or widower, if there be two children, forty
five per centum of wages. 

5. To the widow or widower, if there be three children, 
fifty per centurn of wages. 

6. To the widow or widower, if there be four children, fifty-
five per centum of wages. · 

7. To the widow or widower, if there be five children or 
more, sixty per centum of wages. 

Such compensation to the widow or widower shall be for the 
use and benefit of such widow or widower and the dependent 
children, and the Industrial Accident Board. may from time to · 
time; •3.pportion such compensation between them in such way as · 
it deems _best. The Industrial Accident Board, in its discretion, 
may -require payments to be made dire<.:t to a minor who has been 
injured, and may also require payments to qe made to the person 
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caring for any dependent minor, when, in the opm10n of the In
dustrial Accident Board, the expense of securing the appointment 
of a guardian would be disproportionate to the amount of com
pensation payable to such minor. 

8. If there· be no widow, widower nor children, then to the 
father and mother,. or the survivor of them, if dependent to any 
extent upon the employee for support at the time of his death, 
twenty per centum of wages. 

9. If there be neither widow, widower, children and depend
ent parent, then to the brothers and sisters, if actually dependent 
to any extent upon the decedent for support at the time of his 
death, fifteen per centum of wages for one brother Of sister, and 
five per centum additional for each additional brother or sister, 
with a maximum of twenty-five per centum; such compensation 
to _be paid to their guardian. · 

Compensation shall be payable under this Section to or on 
account of ,:my child, brother or sister, only H and while such child, 
brother, or sister, is under the age of sixteen years. No compen
sation shall be payable under this Section to a widow, unless she 
was living with her deceased husband at the time of his death or 
was then actually dependent upon him for support, but in such 
case, compensation shall be distributed to the persons who would 
be dependents in- case there were no widow. No compensation 
shall be payable under this Section to a widower, unless he be 
incapable of self-support at the time of his wife's death and be 
at such time dependent upon her for support. 

The terms "child" and "children" shall include step-children 
and adopted children ,and children to whom the deceased stood 
in loco parentis, if members of the decedent's household at the 
time of his death, and shall include posthumous children, but 
shall not include married children. · 

Should any dependent of a deceased employee die, or should 
the widow or vv·idower re-marry, or should the widower become 
capable of self-support, the right of such dependent or such widow 
or widower to compensation under this Section shall cease. 

If the compensation payable under this Section to or on ac
count of any person shall for any cause cease, the compensation 
of the remaining persons entitled thereunder shall thereafter be 
the same as would have been payable to them had they been the 
only persons entitled to compensation at the time of the death of 
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the deceased, provided, however, that the period shall be reduced 
by the number of weeks during which payments were made to 
the deceased or to any person or class of persons entitled. 

The wages upon which death compens,::ition shall be · based 
shall not in any case be taken to exceed thirty dollars per week 
nor to be less than ten dollars per week. Subject to the provisions 
of sub-section ( d) of the last preceding section, this compensation 
shall be paid during two hundred and eighty-five weeks and in 
the case of children entitled to compens,::ition under this Section,' 
the compensation of each child shall continue after such period 
of two hundred and eighty-five weeks until such child reach the 
age of sixteen years, at the rate of fifteen per centum of wages. 
if there be but one child, with ten per· centUim additional for each 
addition,::il child, with a maximum of sixty per centum. Children 
are not entitled to compensation during the period that compen
sation is payable to their mother or father, except as herein pro-
vided.) · 

3193 I. Section 105. Unless th~ employer shall have a~tual knowl
edge of the occurrence of the injury, or unless the employee or some one 
on his behalf, or some of the dependents, or some one on their behalf, 
shall give written oi· printed notice thereof to the employer within four
teen clays after the accident, no compensation shall be clue until such 
notice be given or knowledge obtained. If such notice be given or the 
knowledge obtained after fourteen clays, but within thirty clays after the 
accident, the delay shall not bar compensation unless· the employer shall 
show that he was prejudiced thereby; and then only to the extent of such 
prejudice. If such notice be given or the knowledge obtained after 
thirty days but within ni11ety clays after the accident, and if the employee 
or other beneficiary shall show that his delay in giving notice was clue to 
his mistake or ignorance of fact or of law, or to his physical or mental 
inability, or to fraud, misrepresentation or deceit, of the employer or 
some one authorized to represent such employer, or to any other reason
able cause or excuse, then compensation shall be allowed, except to the 
extent that the employer shall show that he was prejudiced by such delay. 
Unless knowledge be obtained or such notice given within ninety clays . 
after the accident, no compensation shall be allowed. 

The notice referred to in this Section shall ·be in ·writing and shall 
be sufficient to inform the employer that a certain employee, by name 
and residence, received an injury by accident ( the character of which is 
described in ordinary language), arising out of a11cl in the course of his 
employment on or about a time specified and at or near a place specified. 

3193 111. Section 106. After an injury, and during the period of 
resulting disability, the employee, if so requested by his employer, or 
ordered by the Industrial Accident Board, must submit himself for 
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examination at reasonable times and places and as often as may be 
reasoi1ably requested, to a physician or physicians legally authorized to 
practice his or their profession under the laws of such place, who shall 
be selected and paid by the employer. · If the employee requests, he shall 
be entitled to have a physici,anor physicians, qualified as aforesaid, of his 
own selection, to be paid by him, preserit to participate in such examina
tion. For all examinations after the first, the employer shall pay the 
reasonable traveling expenses and loss of wages incurred by the employee 
in order to submit to such examination. The refusal of the employee to 
submit to such an examination or his 'obstrnction of such examination 
shall deprive him of the right to compensation under this Act during the 
continuance of such refusal or obstruction, and the period of such refusal 
or obstruction shall be deducted from the period during which compen
sation would otherwise be payable. No fact communicated to .or other
wise learned by any physician or surgeon who may have attended or . 
examined the employee, or who may have been present at any examina
tion, shall be privileged either in the liearings provided for in this article, 
or in any action at law. 

3193 n. Section 107. If the employer and the injured employee, 
or his 'dependents in case of his death reach an agreement in regard to 
compensation in accordance with the provisions of this Article, a memo
randum of such agreement, signed by the parties in interest, shall be filed 
with the Industrial Accident Board, and if approved by it, shall be 
deemed final and binding u:nless modified as provided in 3193 p. Section 
109. Such agreement shall be approved by said Board.only ·when the 
terms thereof confoi;-111 to the provisions of this Article. 

3193. o. Section 108. If the employer and the employee, or his 
dependents in case of his death, fail to reach an agreement in regard. to 
compensation under this. Article, or if, after they ·reach such an agree
ment, the Industrial Accident Board shali refuse to approve the same; 
either party .may notify the lndustrial Accident. Board of the facts, and 

· the said Board shal.l thereupon, after notice of the time and place of 
hearing served on all parties in interest, hear and determine the matter in 
accordance with the facts and the law, and state its conclusion of fact and 
rulings of law. 

3193 p. Section 109. On the application of any party in interest on 
the ground that the incapacity of the injured en1ployee has subsequently 
terminated, increased, diminished or recurred, or that the status of the 
dependent has changed, the Board may at any time, but not oftener than 
once in six months, review any agreement or award, and on suct1 review 
may make an award ending, diminishing, increasing or· renewing the 
compensation previously agreed upon or awarded, and designating the 
persons entitled thereto, subject to the provisioris of this Artide, and shall 
state its conclusions of fact and rulings of law, and immediately· send to 



220 

the parties, a copy of the award, but this section shall not apply to a 
commutation of payments under 3193 t. Section 113;. · · 

3193 q. Section 110. In all hearings before the Board, it shall make 
such inquiries and investigations as it shall d~em necessary. The hear
ings of the Board shall be held at some reasonable location in _the City or 
County where the injury occurred, and each awar_d of the Board shall be 
in writing and shall be-filed among its records, and a copy thereof shall 
be served on each of the parties in interest within one week after the 
makirig of such award. 

3193 r. Section 111. An award of said Board in the absence of 
fraud .shali be final and conclusive between the parties except as pro
vided in 3193 p. Section 109, unless within ten days after a copy thereof 
has been sent to the parties, either party appeals to the Sqperior Court 
for the County in which the injury occurred. In case of every such 
appeal, the cause shall be determined by the Court without the aid of 
a jury. The Prothonotary shall not require any deposit or security to 
cover the costs incident to the taking of any such appeal: · 

The Superior Courts for the several counties of the State of- Dela
ware are hereby vested with jurisdiction to hear and determine all appeals 
taken pursuant to this Article. Said Courts may, by proper rules, pre
scribe the procedure to be followed in the case of such appeals, provided 
however, that the Court shall fix a time for such hearings at the pending 
or next term of said Court after the date of such appeal, but the Court 
may extend the· time for adequate cause shown. 

The decision of the Court shall be in writing and shall show con
formity to the provisions· of this Article, and shall be filed with the Pro
thonotary of said Cot1rt, a11d .such Prothonotary shall file a certified copy 
rhereof with the Industrial Accident Board. When any such certified copy 
of the decision of said Court sball be filed as.aforesaid, it shall be subject 
to the provisions of 3193 p. Section 109, and if the Board shall, in 
accordance with the provisions of 3193 p. Section. 109, end, diminish,· 
increase or renew the compensation, then and in such case there shall be 
the same right of appeal as is above provided in this Section. 

Costs may be awarded by said Court in its discretion, and when so 
awarded, the same costs shall be allowed, taxed and collected as are 
allowed, taxed and collected for like services in the same Court. Upon 
the hearing of any appeal, the Court may, in its discretion, appoint one 
or more impartial physicians or surgeons to examine the injuries of the 
claimant and to report thereon to the Court. Said Court shall have 
power to fix the compensation of such physicians or surgeons, and to tax 
the same as a part of the costs of the proceedings. Such report shall not 
be conclusive of the facts therein stated, but shall be advisory only. 
(Amended 1919 as follows): 
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(3193 r. Section 111. An award of said Board in the absence 
of fraud shall be fim1.l and conclusive between the parties, except 
as provided in 3193 p. Section 109, unless, w.ithin ten days after a . 
copy thereof has been sent to the parties, either party appeals to 
the Superior Court for the County in which the injury occurred .. 
In case of every such appeal, the cause shall be determined by 
the Court from the record (which· shall include· a typewritten 
copy of the evidence and the finding and award of the Board), 
without the aid of a jury, and the Court may reverse, affirm, or 
modi.fy the award of the Board, or remand the cause to the Board 
for a rehearing. In case any cause shall be remanded to the 
Board for a rehearsing, the procedure and the rights of all parties 
to such cause shall be the same as in case of the original hearing 
before the Board. The Prothonotary shall not require ,any deposit 
or security to cover the costs incident to the taking of any appeals, 
under this Article. 

The Superior Courts for the several counties of the State· of 
Delaware are hereby vested with jurisdiction to hear and deter
mine all appe.als taken pursuant to this Article. Said Courts may; 

. by ·proper rules, prescribe the procedure to be followed in the 
case· of such appeals, provided, however, that the Court shall fix 
a time for such hearings at the pending or next term of said 
Court, after the date of such appeal, but the Court may extend 
the time for adequate cause shown. · 

The decision of the Court shall· be in writing and shall· show 
conformity to the provisions of this Article, and shall be filed with 
the Prothonotary of said Court, and such Prothonotary shaII file 
a certified copy thereof with the Industrial Accident Board. When -
any such certified copy of the decision of said Court shall be filed as 
aforesaid, it shall be subject to the provisions· cif 3193 p. Section 
109, end, diminish, increase, or renew the compensation, · then and 
in such case there shall be the same right of appeal as is above 
provided in this Section. 

Costs may be awarded by said Court in its discretion, ·and 
when so awarded, the same costs shall be allowed, taxed and col
lected as are ·allowed, taxed and collected for like services in the 
same Court. Upon the hearing of any appeal, the Court may, in 
its discretion, appoint one or more impartial physicians or sur
geons to examine the injuries of the claimant and to report thereon 
to the Court. Said Court shall have power to fix the compensa
tion of such physicians or surgeons, and to tax the same ,as a part 

. of the costs of ,the proceedings. Such report shall not be con
clusive of the facts therein stated, but shall be advisory only.) 
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3193 s. Section 112. Compensation under this Article to alien 
dependent widows and children not residents of the United States, shall 
be the same in amount as is provided in each case for residents, except, 
that at any time within one year after the death of the injured employee, 
employer may, at his option, commute all future instalments of compen
sation to be paid to alien dependents not residents of the United States, 
by paying to such alien dependents two-thirds of the total amount of such 
future instahnents of compensation. Alien widowers, parents, brothers, 
and sisters not residents of-the United States shall not be entitled to any 
compensation.- ( Amended 1919 as follows) : · • 

(3193 s. Section 112. Compensation under this Article to alien 
dependent widows and children not residents of. the United States, 
shall be one-half of the amount provided in each case for residents; 
and the employer may at any time commute au future install
ments of compensation payable to alien dependents, not residents 
of the United States, by paying to such alien dependents, the then 
v.::1.lue thereof, calculated in accordance with the provisions of 3193 
t. Section 113 of the Act to which this. is an amendment. Alien 
:Widowers, parents, brothers and sisters, not · residents of the 
United States, shall not be entitled to any compensation. Non
resident alien dependents may be officiaUy represented by the· 
Consular Officers of the nation of which such alien or aliens may 
be citizens or subjects, and in such cases, the Con,1>ular Officers shall 
have the right to receive for distribution to. such non-resident alien 

· dependents, all compensation awarded hereunder, and the receipt 
of such Consular Officers shall be a full discharge of all sums paid 
.to and received by them.) 

3193 t. Section 113. The compensation contemplated by this Arti
cle may be commuted by said Industrial Accident Board at its present 
value when discounted at five per cent. interest, with annual rests, disre
garding ( except in commuting payments clue under sub-section (a) 3193 
j. Section 103, of this Article) the probability of the beneficiary's death, 
upon application of-either party, with due notice to the other, if it appear 
that such commutation will be for the pest interest of the employee or the 
dependents of the deceased employee, or that it will avoid undue expense 
orundue hardship to either party, or that such employee or dependent has . 
removed or is about to remove from the United States, or that the 
employer has sold or otherwise disposed of the whole or the greater part 
of his business or assets. 

Upon paying such amount, the employer shall be discharged from all 
further liability on account of the injury or death. Commutation shall 
not be allowed for the purpose of enabling the injured employee or the 
dependents of a deceased ·employee to satisfy a debt· ( other than a mort
gage upon his or their home or household furniture, created before the 
.accident) . · 
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3193 u. Section 114. At any time after the entry of the award, or 
after the filing of the agreet'nent for compensation, a sum equal to .all 
future instalments of compensation may ( where death or the nature of 
the injury renders the amount of future payments certain) .by leave of 
the Indttstrial Accident Board, be paid by the· employer to any Trust 
Company approved by said Board and chartered and doing business in 
this State and having an office in the cotinty in which the award was 
entered; and such sum together with all interest arising from the invest
ment thereof, shall thereafter be held in trust for the employee, or his 
dependents, who shall have no :further recourse against the employer. 

Such payment of such sum by the employer, shall operate as a satis
faction of such award or agreement as to the employer. 

Payments from said fund shall be made by the said · Trustee on 
orders from.the Industrial .Accident Board in the same amounts and at 
the same periods as are herein_ reqtiired of the employer. If, after liabil- · 
ity shall have ceased, any balance of said, fund· shall remain, the same 
shall. be returned to the employer who deposited the same, on an order 
signed as aforesaid. ( Amended 1919 as follows) : . 

(3193 u. Section 114. At any time after the . entry of the 
award, or after the filing of the agreement for compensation, a 
sum equal to all future installments of compensation; may (where 
death or the. nature · of the injury renders the amount of future . 
payments certAin) by leave of the Industrial Accident Board, be · 
paid by the employer to any Savings Bank or Trust Company 
approved by said · Board and. chartered and doing business in this . 
State ·and having an office in the county in which the :award was 
entered, and such sum, together·wit.h all interest arising from the 
investment thereof, shall thereafter be held in trust for the em
ployee, or· his dependents, who shall have no . further recourse 
against the employer. 

Such payment of such sum by the employer shall operate as 
a satisfaction of such award or agreement as to the employer. 

Payments :from said fund shall be made . by the said Trustee . 
on orders from the Industrial Accident Board in the same amounts 
and at the same periods as are herein required of the employer. 
If, !:lfter liability shall have ceased, any. balance of said fund shall 
remain, the. same shall be returned to the employer who deposited 
the same, on an order .signed· as aforesaid.) · 

3193 ·v. Section 115. In case of personai injury, all claims for 
compensation shall be forever barred unless, within. one· year after the 
accident, the parties shall have agr~ed upon the compensation as before 
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provided, or unless, within one year after the accident, one or more of the 
interested parties shall have appealed to the Industrial Accident Board as 
in this Article provided. · In cases of death, all claims for compensation 
shall be forever barred, unless, within one year after the . death, the 
parties shall have agreed upon the ·compensation as before provided, or 
unless, within one year after the death, one or more of the interested 
parties shall have appealed to the Industrial Accident Board as in this 
Article provided. Where, however, payments of compensation have' 
been made in any case, said . limitation shall not take effect until the 
expiration of one year from the time of the making of the last payment. 

3193 w!. Section 116. The Governor shall, within thirty days after 
the approval of this Article by the Governor, appoint three competent 
persons to be known as the "Industrial Accident Board," which Board 
shall have jurisdiction of all cases arising under the compensation sched-

. ule of this Article. Such appointments shall originally be as follows: 
One member shall be appointed for the term of two years, another for 
the term of four years, and another for the term of six years. There
after, as the terms of office of members expire, either by death, resigna
tion, removal .from the State, or otherwise, appointments shall be made 
for terms of six years each. · 

Each. person appointed under the provi~ions of this Section shall 
hold office until his successor is appointed and qualified; The Governor 
may remove any member. of said Board with or without c.ause. Each 
member, before entering upon the duties of his office, shall take the Con
stitutional oath required of State officers. Said Board shall provide 
itself with a seal for authentication of its orders, awards an,d proceedings, 
upon which shall be inscribed. the words "Industrial Accident Board-
Delaware-Seal." · 

The Board shall organize by choosing one of its members as Presi
dent and may appoint a Secretary to be selected by the Board at a salary 
not exceeding Twenty-five Hundred Dollars per year, and may remove 
said Secretary with or without cause, and appoint a successor. · The 
Board may also employ such clerical and other assistants as. it may deem 
necessary, and subject to like approval, fix the compensation of all per
sons so employed. 

The members of said Board and its assistants shall be entitled to 
receive frnm the State, their actual and necessary expenses while travel
ing on the business of the Board, but such expense shall be sworn to by 
the person who incurred. the same, and any such person falsely making 

· any such report shall be gi.tilty of perjury and punishable accordingly. 
· · The salary of the members of the Board and its assistants shall be paid 

monthly in the same manner as the. salaries of State· officers are paid, 
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and the expenses of said Board, after approval by two members and the 
State Auditor, shall be paid by the ·State Treasurer out of the general 
funds of the State. · 

It shall be the duty of said Board to maintain and keep open during 
reasonable hours, an office adequate for the transaction of its business. 
It shall keep a record of all its preceedings and such other books and 
i'ecord.s as shall be required by the proper and efficient administration of · 
this Article. 

It shall hear disputes as to compensation to be paid· under the pro
visions of this Article, make its own rules of procedure for carrying out 
the provisions of this Article, furnish blanks for information, record all 
awards, and shall have power to compel the attendance of witnesses. 

It sl1all have the pow.er to issue subpoenas and administer oaths in 
any proceeding and in all other cases where it may be necessary in the 
exerci1le of its powers and duties, and to examine persons as witnesses, 
take evidence, require the production of documents, and do all other· 
things conformable to law which may be necessary to enable it effectively 
to discharge the c;Iuties of office. Such oaths may be administered and 
such subpoenas issued by any member of said Board. Any subpoena; 
process, or order of said Board, or any notice or paper requiring service, 
may be served by any Sheriff, Deputy Sheriff, Constable, or any em- . 
ployee of the Board, and return thereof made to said Board. · Such 
officer shall receive the same fees as are now provided by law for like 
service in civil actions; provided, however, that the employee of the 
Board serving such notice .shall not receive any fee, but shall be. paid his 
actual expenses. If any person shall, in proceedillgs before said Board, 
disobey or resist any lawful order or process, or misbehave during a 
hearing or so near the place thereof as to obstruct the same, neglect to 
produce after having been ordered to do so, any·pertinent document, or 
refuse to appear after having been subpoenaed, or upon appearing, refuse 
to take the oath as a witness, or after having taken the oath, refuse to be 
examined according to law, said Board shall certify the facts under the 
hand of its Secretary.or President to any Judge of the Supreme Court·of 
the State of Delaware, who shall thereupon hear the evidence as to the 
acts complained of, and if the evidence so warrant, punish such person 
in the same manner and to be the ~ame extent as for a contempt com
mitted before the Superior Court of the State of Delaware, or commit· 
such person upon the same conditions as if the doing of the forbidden 
act had occurred with reference to the process of, or in the presence of 
said· Court. . . 

The Board may, with or without 1iotice to either party,. cause 
testimony to be taken or inspection of the premises where the injury 
occurred to be had, or the time-books or the pay-roll of the employer 
to be examined. . . 
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A majority of the Board shall constitute a quorum for the exercise 
of any of the powers or authority c·onferred by this Article, and a deci
sion or an award by a majority shall be valid. Each member of the 
Board shall receive an annual salary of Twenty-five Hundred Dollars. 
Said Board, may in any case, upon the application of either party, or on 
its own motion, appoint a disinterested and duly qualified physician to 
make any necessary medical examfoation of the employee, and testify 
in respect thereto. Said physician shall be allowed a reasonable fee to ·be 
fixed by said Board, not exceeding five dollars for each examination, 
which shall be included by said Board in its expense account; provided, 
however, that said Board shall in every case receive the testimony of any 
physician called by either the employer, or the employee, or the depend-
ents of such employee. · 

Witness fees and mileage shall be computed at the rate allowed to 
witnesses in the St1perior Court of the State of Delaware. Costs legally 
incurred may be taxed against either party, or apportioned between the 
parties in the sound discretion of said Board, as the justice of the case 
may require. 

Said Board shall inquire into 'the causes and results of industrial 
accidents of every character, study the most advanced methods of safe
guarding against such accidents, inquire into the subject of fair com
pensation for those who are injured in such accidents and for the families 
of those who shall be killed as a result thereof, study the operation and 
effect of this' Article, and make a full report iii writing of its findings, 
together with such recommendations as it may deem proper, at each ses
sion of the General As~embly of the State of Delaware. The Board shaH 
prepare and cause to be printed and upon request, furnish free of charge, 
to any employer or employee, such blank forms and literature as it shall 
deem requisite to facilitate and promote the efficient administration of 
this Article. 

3193 x. Section 117. Every employer bound by the compensatory 
provisions of this Article, shall hereafter keep a record of all injuries, 
fatal or otherwise, received by his employees in the course of their 
employment. Within ten days after knowledge of the occurrence of an 
accident resulting in personal injury, a report thereof shall be made in 
writing by the employer to the Industrial Accident Board on blanks to be 
procured from said Board for that purpose. Upon the termination of 
the disability of the injured employee, the employer shall make a supple
mental report to the Board. The said reports shall contain the name and 
nature of the business of the employer, the location of his establishment 
or place of work, the name, age, sex, and occupation of the injured em
ployee; and state the time, the nature _and cause of the injury, and such 
other information as may be required for properly carrying out the pro
visions cif this Article. Any employer who refuses or neglects to make 
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a report required by this Section shail, upon conviction before any Justice 
of the Peace of this State; be punished by a fine of not less than ten 
dollars nor more than fifty dollars for each offense, and in default of the 
payment of such fine may be imprisoned for any period not exceeding 
twenty days. 

Reports made in accordance with this Section shall not be evidence 
against the employer in any proceeding under this Article or otherwise, 
but shall be exclusively for the information of said Board in securing 
data to be used in connection with the performance· of their duties in 
making recommendations to the General Assembly as hereinbefore pro- . 

. vided. 

3193 y. Section 118. Every employer who accepts the compensation 
provisions of this Article shall insure the payment of compensation to his 
employees, or their dependents, in the manner hereinafter provided, and 
while such insurance remains in force, he shall be liable to any employee,• 
or his dependents for personal injury or death by accident only to the 
extent and in the manner herein specified. · 

3193 z. Section 119. Every employer under this Article shall either 
insure or keep insured his liability.hereunder in some c,:orporation, asso
ciation or organization approved by the Industrial Accident Board and 
authorized to transact the business of Workmen's Compensation Insur
ance in this State, .or shall furnish to the Industrial Accident Board satis
factory proof of his financial ability to pay direct the compensation in the 
amount and manner and when due as provided for in this Article. In the 
latter- case, the Board may, in its discretion, require the deposit of an 
acceptable security, indemnity or bond to secure the payment of com
pensation liabilities as they are incurred. (Amended 1919 as follows) : 

(3193 z. Section 119. Every employer under this Article shall 
either insure or keep insured his liability hereunder in some cor
poration, association or organization approved by the II?,!Iustrial 
Accident Board and authorized. to transact the business of Work
men's Compensation Insurance in. this State, or shall furnish to 
the Industrial Accident Board, satisfactory proof of his financial 
ability to pay direct the compensation in the amount and manner 
and when due as provided for in this Article. In the latter case, 
the Board may, in its discretion, require the deposit of an accept
able security, indemnity or bond, to secur.e the payment of com
pensation liabilities as they are incurred. 

Whenever a self-insurer under this Section shall enter into an 
agreement to pay compensation to an injured employee or his de
pendents in case of his death, or whenever an award shall be made 
by the Board in favor of such injured employee or his depend-



. 228 

ents in case of .his death, the em'ployer shall pay tfie, full liability 
under said agreement or award .to a Savings Bank or Trust Com
pany in accordance with the provisions of 3193 u. Section 114, 
and the said fund. together with all interest arising from the in
vestment thereof, shall be held and paid oU:f in accordance with 
the provisions of said last mentioned Section. Failure on part 
of the employer to .make such payment within thirty days after 
such an agreement or award · shall forthwith terminate· the right 
of such employer to carry his own insurance.) 

3~93 aa. Section 120. Every employer accepting the compensation 
· provisions of this Article shall within sixty days after this Article takes 

effect, file with said Board in form prescribed by it, and thereafter annu
ally, or as often as may be required by said Board, evic;lence of his com
pliance with the provisions of 3193 z. Section 119 of this Article and all 
other sections relating thereto. · 

If an employer refuses or neglects to comply with these pro
visions, he shall be guilty of a misdemeanor and upon conviction 
thereof shall be· punished by a fine of ten cents per day for each 
employee in his service at the time when the insurance became due, 
but not less than one dollar or more than fifty dollars for each clay 
of such refusal or neglect and until the same ceases, and ·shall be 
liable, during continuance of such neglect or refusal, to his injured 
employees, either for compensation under tliis Article, or in an 
action at law for damages, in which last case, upon proof that he has 
not complied with this Section, it shall not be a defense in such 
acti,on: 

(a) That the employee was negligent; or 

(b). That the employee had assumed the risk of the injury; or 

( c) That the irijury was ca~secl by the n~gligence of a fellow 
employee. 

Furthermore, if after the first clay of January, 1918, any employer 
shall be in default under 3193 z. Section 119 for a period of thirty days, 
he may be enjoined by the Court of Chancery of this State from carrying 
on his business while such default continues. 

3193 bb. Section 121. Whenever an employer had complied with 
the provisions of 3193 z. Section 119 of this Article relating to self insur
ance, the Industrial Accident Board shall issue to such employer, a certi
ficate. which shall remain in force for a period fixed by the Board, but 
the Board may, upon at least sixty clays notice and a hearing to the 
employer, revoke the certificate upon}atisfactory evidence for such 
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revocation having been presented. After the expiration of one year 
from such revocation, the Board may grant· a new certificate to the em-
ployer under his petition. · 

3193 cc. Section 122. For the purpose of complying with the 
provisions of 3193 z. Section 119 of this Article, groups of employers 
may form mutual insurance associations under the laws of this State, 
subject to such reasonable conditions and restrictions as may be fixed by 
the Industrial Accident Board. Membership in such mutual insurance 
associations, so approved, together with evidence of the payment of pre
mium dues, shall be evidence of compliance with the provisions of 
3193 z; Section 119, of this Article. 

3193 dcl. Section 123. Subject· to the approval of the Industrial 
Accident Board, any employer may enter into or continue any agreement 
with his employees to provide a system of compensation; benefit or insur
ance, in lieu of the compensation and insurance provided by this Article. 

No such ·substitute system shall be approved unless it confers bene
fits upon injured employees at kast equivalent to the benefits provided by 
this Article, nor if it requires contributions from the employees, unless it 
confers benefits in addition to those provided under this Article at least 
commensurate with such contributions. Such s).lbstitute system may be 
terminated by the Industrial Accident Board· on reasonable notice and 
hearing to the interested parties, ifit shall be shown that the same is not 
fairly administered or if its operation shall disclose latent defects threat
ening its solvency, or if for any substantial reason, it fails to accomplish 
the purposes of this Article; and in this case the Board shall· determine 
upon the proper distribution of all remaining assets if any, subject to 
the right of any party in interest to take an appeal to the Superior Court 
of this State. · 

3193 ee. Section 124. All policies insuring · the payment of 
compensation ·under this Article, must contain a clause to the effect that 
as between the employee and the insurer, the notice to or knowledge of 
the occurrence of .the injury or death on the part of the insured shall be 
deemed notice or knowledge as the case may be, on the part of the .. 
insurer; that jurisdiction of the insured for the purposes of this Article 

. shall be jurisdiction of the insurer; and that the insurer shall in all things 
be bound by and subject to the awards, judgments or decisions rendered 
against such insured. 1 

3193 g. Section 125. No policy of insurance against liability_ 
arising under this Article shall be issued, unless it contains the agree
ment of the insurer that it will promptly pay to the person entitled to 
same, all benefits conferred by this Article and all instalments of the 
compensation that may be awarded or agreed upon, and that the obliga-
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tion shall not be affected by any default of the ii;isured after the injury, 
or by any default in the giving of any notice required by such policy 
or otherwise. Such agreement shall be construed to be a direct 
promise by the insurer to the person entitled to· compensation en-
forcible in his name. · 

· · 3193 gg. Section 126, Every policy for insurance of the liability 
herein specified shall be deemed to be subject to the provisions of this· 
Article. No corporation, association, or organization shall issue any such 
policies of insurance unless the form of policy and the stability of the 
company shall have been. approved by the Industrial Accident Board, 
provided, however, that the Industrial Accident Board may permit the 
issuance of policies insuring against the loss from segregated risks' of 
employment.if in the judgment of the Board all the ris_ks· of the same 
employm~nt are sufficiently covered by other policies of ip.surance or 
otherwise insured by the employer. S~ch policies for segregated .risks 
shall be deemed to be limited in their scope to the particular risks men
tioned therein. All questions as to the liability under such policies for 
segregated risks and other policies or forms of insurance shall' be deter-
mined by the Industrial Accident Board: . . , 

3193 hh. Section 127. Except as herein otherwise provided, all 
compensation payable under the compensatory provisions of this. Arti~le, 
shall be payable in periodical instalments, as the wages of the employee 
were payable before the accident; provided, however, that the Industrial · 
Accident Board·, may in its discretion, having regard to the welfare 
employee and the convenience of 'the employer, authorize compensation 
to be paid.monthly or quarterly instead of weekly. 

. . 

3193 ii. Section 128. No contractor or sub-contractor shall · 
receive compensation under this Article, but shall be deemed to be an 
employer, and all rights of cpmpensatioI). of the employees of any such 
contractor or sub-contractor, shall be against their said employer and not 
against any other employer. 

3193 jj. Section. 129. If any employee be injured as a result of 
his intoxication, or because of his deliberate and reckless indifference to 

· · danger, or because of his wilful intention to bring about 1:he injury or 
death of himself, or of another, or because of his wilful failure or refusal 
to use a reasonable safety appliance provided for him, or to perform a 
duty required by statute, he shall not be entitled to recover damages in an 
action at law, or compensation, or medical or hospital service under the 
compensatory provisions of this Article. The burden of proof under the 
·provisions of this section shall be on the defondant employer. . .. 

' 3l93 kk. Section 130. Whenever any e~ployee for whose injury 
or death, co_mpensation is payable under this Article, at the time of the 
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injury, be in the joint service of two or more employers subject to this 
Article, such employers shall contribute to the payment of such compen- . 
sation in proportion. to their wage liability to such employee, regardless 
of the question for ·whom such employee was. actually working at the 
time of the injury. · 

. . . 

. 3193 11. __ Sectio11 131. Whenever an injury for ~hich compensa-
tion is payable under this Article shall have been sustained under circum-. 
stances creating in some other person than the. employer, a legal· Hability 
to pay damages in respect thereto, the injured employee may, · at his · 
option, either claim compensation under this Article, or obtain damages 
from, or proceed at law against such other person to recover damages, 
but he shaH not proceed' against both; and if compensation is awarded 
under this Article, the employer having paid the compensation or having 
become liable therefor, shall be subrogated to the rights of the injured 
employee, or of his dependents to .recover damages. against such third 
p~rson, and may recover in his own name or that of the injured employee 
from the other .person in whom legal liability for damages exists, the 
indemnity paid or payable to the injured employee. Any recovery 
against such third person in excess of the compensation theretofore paid 
and thereafter payable by the employer (less the cost of securing and col
lecting same) shall be paid forthwith, when collected, to the employee or . 
the dependents .. · · 

·3193 · mm. Section 132. . The right of compensation granted by this 
· Article shall have the same preference or priority for the whole amount 
thereof against the assets of the employer as is now or hereafter may be 
allowed by law for unpaid wages for labor. · 

.. Claims or payment for compensation. due or to become due under 
this Article shall not be assignable,. and all compensation and claims 
therefor shall be exempt trom all claims of creditors. H default shall 
be made by the· e,;nployer for thirty. days after d~mand, in the payment 
of any amount due under this Article, the same inay be recovered in. the 
same manner as claims. for wages are now collectible. . . 

Fees of attorneys and physicians for services uncler the provisions of 
this Article shall be subject to the approval of the Industrial Accident 

·Board. · ' 

· 3193 nn. Section 133. If an injured employee refuses employ
ment suitable to his capacity, procured for him, he shall not be en#tled 
to any compensation at any time during the continuance of such refusal, 
unless in the opinion of the Industrial Accident Board, such refusal was 
justifiable, and if an employee receive.s an injury for which compensation 
is payable, after having received an injury in ·another employment, he 
shall be entitled to compensation by the subsequent employer ( not being 
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the employer for whom he worked at the time of the former injury) for 
the subsequent injury in the same amount as if the previous injury had 
not occurred. 

, 3193 oo. Section 134. Wherever in this Article the singular is 
used, the plural shall be included; where the masculine gender is used, 
the feminine and neuter shall be included. 

3193 pp. Section 135. The following shall constitute employers 
subject to the provisions of this Article: 

Every person, firm, associatfon and corporation ( excepting the 
employers mentioned in 3193 vv. Section 141 and 3193 ww. Section 142 
hereof), having in his or its service any employee as defined in 3193 qq. 
Section 136 of this Article. If the employer is insured, it shall include 
hi~ insurer as far as practicable. 

3193 qq. Section 136. The term "employee" as used in this Article 
shall be c01Jstrued to mean : 

Every person in the service of every natural person, firm, associa
tion and corporation ( excepting the employees mentioned in 3193 vv. 
Section 141 and 3193 ww. Section 142 hereof) under any contract of hire 
for a valuable consideration, but not including any person whose employ
,ment is casual and not in the regular course of the trade, business, pro- · 
fession, or occupation of him employer, and not including persons to 
whom articles or materials are given out to be made up, cleaned, washed, 
altered, ornamented, finished, or repaired, or· adapted for sale in the 
workers' own home, or on other premises not under the control or man
agement of the employer. 

3193 rr. Section 137. The terms "injury" and "personal ·injury" 
as used in this article, shall be construed to mean only violence to the 
physical structure of the body and such disease or infection as naturally 
results directly therefrom when reasonably treated; and whenever death 
is mentioned as a cause for compensation under this Article, it shall mean 
only death resulting from such violence and its resultant effects when 
reasonably treated as aforesaid, and occurring within two hundred and 
seventy weeks after. the accident. ( Amended 1919 as follows) : 

(3193 rr. SecHon 137. The terms "injury" and "personal in
jury" as used in this Article, shall be construed to mean only vio
lence to the physical structure of the body and such disease or 
infection as naturally ~esults directly therefrom when reasonably 
treated; and whenever death is mentioned as a cause for compen
sation under this Article, it shall mean only death resulting from 
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such violence and.its resultant effect when reasona!:>Iy treated as 
aforesaid, and occuring within two hundred and eighty-five weeks 
after the accident.) 

3193 ss. Section ms: The term "personal injury" sustained by 
accident arising oi.tt of and in .the course of the employment: . · 

(a) Shall not cover an employee except while he is· engaged in, on, 
or about the premises where his services are being performed, which are 
occupied by, or under the .control of the employer (his presence being 
required by the nature of his employment), or while he is engaged else
where in ~>r about his employer's business where his services require his 
presence as a part of such service at the time of the injury. 

(b) It shall not include any injury caused by the wilful act of 
another directed against him by reasons personal to such employee and 
not directed against him as an employee or because of his employment. 

( c) . It shall not include a disease or infection, except as it shall 
res11lt from the. injury when reasonably treated. 

3193 tt. Section 139. The term "dependent" shall include _all 
persons other than the injured employee who are entitled to compensation 
under the provisions of the elective schedule set forth in this Article, and 
wherever the context requires it shall be held to include the personal rep
resentatives, and the widow or widower of the deceased, and guardians-of 
i.nfapts or trustees for incompetent persons. 

3193 uu. Section 140. Wherever in this. Article the term "wages" 
is used, it shall be construed to mean the money rate at which the services 
rendered is recompensed under the contract of hiring in force at the 
time of the accident, and shall not include gratuities received from the 
employer or others, nor shall it include board, lodging or similar advan
tages received from the employer, unless the money value of such advan
tages shall have been fixed by the parties at the time of hiring. In 
occupations involving seasonable employment or employments dependent 
upon the weather, the employee's weekly wages shall be taken to be one
fiftieth of the total wages which he has earned from all occupations dur
ing the year immediately preceding the accident, unless it be shown that 
during such y~ar, by reason of exceptional causes,. such method of com
putation does not fairly ascertain the earnings of the employee, in which 
case the period for calculation shall be extended so far as to give a basis 
for the fair ascertainment of his average weekly earnings. In continuous 
employments, if immediately prior to the accident the rate of wages was 
fixed by the day or hour, or by the output of the employee, his weekly 
wages shall be found by dividing the total amount earned, excluding earn
ings from overtime, during so much of the preceding six months as he 
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worked for the same employer, by the number of weeks, or fraction 
thereof, in sucli period. If the employee had been permanently advanced 
or demoted in position or his rate of wages permanently increased or 
decreased within such period, only the earnings and number of weeks 
in such position or at such rate should be considered in computing his 
average weekly wage. (Amended 1919 as follows): 

(3193 uu. Section 140. . Wherever in this Act the term 
"wages" is used, it shall be construed to me.an the money rate at 
which the service rendered is recompensed under the contract of 
hiring in force at the time of the accident, and shall not include 
gratuities received from the employer or others; nor shall it in
clude board, lodging, or similar advantages received from the em
ployer, unless the money value of such advantages shall have been 
fixed by the parties at the time of hiring; nor shall it include 
amounts deducted .by the employer, under the contract of hiring, 
for labor, material, supplies, tools, or other things furnished or · 
paid for by the employer, and necessary for the performance of 
such contract by the employee. In occupations involving se::isonal 
employment or employment dependent upon the weather, the em
ployee's weekly wages shall be taken to be one-fiftieth of the total 
wages which he has earned from all occupations during the year 
immediately preceding the accident, unless it be shown th.at dur
ing such year; by reason of exceptional causes, such method of, 
computation does · not ascertain fairly the earnings of the em
ployee; in which case the period for calculation shall be· extended 
so far as to give .a basis for the .fair ascertainment of his average 
weekly earnings. In continuous employments, if immediately 
prior to the accident, the rate of wages was fixed by the day or 
hour, or by the output of the employee, his weekly wages shall 
be taken to be five and one-half times his average e::irnings at such 
rate for a working day of ordinary length, excluding earnings from 
overtime, and usil}g as a basis of ca:Iculation, his earnings during 
so much of the preceding six months as he worked for the same 
employer.) 

3193 vv. Section 141. This Article shall not apply to farm 
laborers, domestic servants, officers and servants of the State, or any 
governmental agency created by it, nor to their respective employers; nor 
to the employers or employees in any employment in which less than five 
persons are employed. · 

3193 ww. Section 142. · This Article shall not apply to employees 
injured or killed while engaged in Interstate or foreign commerce, nor. to 
their employers, in case, and whenever, the laws of the United States 
provide for compensation or for liability for such injury or death. 



3193 xx. Section 143. If any portion of this Article shall be 
held unconstitutional, the whole Article shall become ineffective 
and void. 

This Act shall begin and take effect from the first day of January, 
A. D. 1918. . (Amended 1919 as follows): 

(3193 xx. Section 143. This Act shall begin and take effect 
from the first day of January, A. D. 1918. 

If any provision of this Article shall be· held to be void or un
constitutional, it .is hereby provided that all other portions of the 
same, which are not expressly held to be void or unconstitutional, 
shall continue in full force and effect.) 
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EIGHTH BIENNIAL REPORT, 

of the 

NEW CASTLE COUNTY STATE HIGHvVAY 

. COMMISSIONER 

Of New Castle County, Delaware, for the Years .1919 and 19Z'O; 

OFFICE OF THE 

NEW CASTLE COUNTY STATE HIGHWAY 

.COMMISSIONER 

Wilmington, Del., January 1, 1921. 

To the Honorable, the Gei1eral Assembly of the State of Delawre: 

I herewith s1.1bmit to your Honorable Body the Eighth Bien
nial Report of this office, showing the work done and the. monies 
spent under its supervision during the years 1919 and 1920, to-· 
gether with such suggestions and recommendations as seem appro
priate at this time. 

Yours very respectfully, 

C. E. GRUBB, 
New Castle County State Highway Commissioner. 

REPORT 

CONSTRUCTION. 

Construction ;luring the years 1919~1920 has included work on 
four sections of the Lincoln Highway between Wilmington and the 
Maryland State Line via Newark, and two and a half miles of road 
in Appoquinimink Hundred leading from Taylor's Bridge toward 
Fieldsboro. 

At the writing of the last report, contracts for sections Nos. 
3, 4 and 6 of the Lincoln. Highway were in existence. One mile of 
construction rer:1ained of No. 3 and about a half mile of No. 6. 
Although the contract for section 4 had been awarded, progress on 
it had been halted through Federal war policies. . . 
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During 1919 it was expected that the removal of all Govern
ment restrictions would take place and that the railroads would 
be in a position to furnish adequate transportation facilities, to 
the end that construction would proceed at a normal rate. Even 
during 1920, however, the difficulties of poor railroad service and 
Government embargoes p1:esented themselves. 

The anticipated labor supply, following demobilization of the 
Army; instead of furnishing suf-ficiei1t laborers for road construc
tion, was consumed by peace-ti111e activities in the commercial 
field, many of which had been dormant during the war, so that it 
has been only during the last two months that tl1e labor supply has 
exceeded the demand in this work. · 

It was possible for the contractors (The Standard Bithulithic 
Company) to complete their work on Sections 3 and 6 during the 
1919 season, as they had a large quantity of the necessary ma
terials on hand and were ready for early spring deliveries. 

The Eastern Paving Company found that the shortcomings 
of the transportation system and the scarcity of labor, combined 
with the handicap of a rainy summer season, made it impossible 
for them to close in. their work. They did, however, place sufficient 
of the concrete base to carry traffic without necessitating detours 
over earth roads during last winter. Construction which was in 
progress throughout this last season on this contract, has been 
carried to completion, giving one of the finest pieces of improved 
road in the State, Its opening· gives seven miles of modern road 
extending from Wilmington toward Newark. 

Surveys were extended for the proper location of Section 5, 
between Pike's Creek and Newark, and the various property own

. ers approached in regard to right of way through their respective 
properties. As it was impossible to secure any continuous stretch 
of right of way through mutual agreement, condemnation pro
ceedings were instituted through the ,Court of General Sessions. 
Unusually high demands (as much as $2500 per acre) were made 
for property damaged, and each owner had his own idea as to 
the proper location of the highway. In most cases these ideas 
were such that along this property the new road would coincide 
with the old and go. direct through a field or buildi1ig of a neighbor. 

The five commissioners made every effort to accommodate the 
new aligmnerit to the ideas and desires of the various owners. They 
requested surveys on spur lines, that they might determine the 
effect of such on va.rio1.1s portions of the alignment. Contours of 
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the areas surrounding the proposed under-grade bridge near Lum
brook and Pike's Creek, were plotted for their consideration in 
selecting the most suitable route. 

For some time the railroad authorities insisted that the high
way and the railroad intersect at right angles, in order that the 
under-grade bridge would be of lowest possible cost. From our 
point of view, such an alignment in respect to the railroad was 
absolutely undesirable, for it introduced two dangerous acute turns 
in the highway on either side of the under-grade. 

Of course the first and most important consideration in the 
elimination of grade crossings is a separation of the levels. In 
many cases during the past this was apparently the only considera
tion. At that time the slow-moving highway traffic was satisfied 
and really accommodated by this one accomplishment; to-day, 
with our faster vehicles traveling on all highways, many of these 
old and relatively costly crossings are menaces to life with their 
steep grades on approaches, improper drainage, short radius curves, 
steep banks, either offering a pit or cutting off all view ahead. 

We emphasized the recent changes in the volume and charac
ter of highway traffic and insisted that on this important National 
highway the public interests should not suffer, and have, I believe, 
attained a proper solution of the problem. An agreement with the 
railroad provides for an under-grade crossing with a clear view of 
three hundred feet on each side of the railroad, easy .grades on 
approaches, adequate drainage and an opening forty feet wide and 
fourteen feet high, for the roadway. It further provides that con
struction on this under-grade sh all commence as soon after J anu
ary 1; 1921, as weather permits, and not later than April 15th. 

After c01,1sidering the many trial routes on other portions of 
the road, the Condemnation Conimission confined its attention to 
selecting one of two routes, the main difference between these 
being their alignment with respect to the properties of vVollaston,· 
Cochran and Little, at Pike's Creek. The one more nearly straight 
was designated as Route No. l. Route No. 2,, with reverse curves 
around the grades on each side of Pike's Creek, was apparently 
the favored route by most of the adjacent property holders. The 
Commission finally decided that the majority interests (those of 
the traveling public) would be most fully served were Route No. 1 
sefected. They then gave consideration to the values demanded 
by the owners affected by this selection, and although they realized 
that these values placed by the owners ,Yete far above the actual 
damages, they in a measure met thf:se demands, with the hope 
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that a compromise inight effect an early settlement, the cost of 
which would be fully warranted through benefits accruing to the 
public, were constructic,:i permitteq to proceed. The property
holders, however, have held out for their full demands and taken 
an appeal from the return of the Commission. They have also filed 
petitions with the hope of invalidating the whole proceeding on 
legal technicalities. Decision in regard to these is still pending. 

One heavy fill through the meadow near Pike's Creek will 
require some time to settle before an improved surface may be 
placed, and for this reason it is hoped that the right of way may 
be secured sufficiently early to permit completion of the highway 
through this portion during the coming working season. 

During last smnmer, ,~hen .it. was realized that co{1demnaticin 
proceedings threatened to tie up all ·work on this section for the 
full season,' a determined effort ,vas made .on a basis of higher 

. values than ever· before offered, and sufficient 'right of way obtained 
between Roseville and White Clay Creek Church to com1nence 
construction. Contracts contingent upon the county securing right 
of way were entered into with the Diamond State Construction 
Company for construction of a ceme11t concrete highway, and .the 
.Luten Bridge Company for two bridges and a culvert betyVeen 
Roseville and section 4, near Pike's. Creek. On that portion of this 
contract where right cif way ·was obtained, an excellent showing 
in clispa_tch was made. The concrete bridge over Muddy Run, the 
heavy fill through the meadow adjoining, the grading throughout, 
and the finished surface for two thousand feet, w'ere all completed. 
This last short stretch of completed highway permits the opening 
of the whole distance from \Vilmington to Newark via. the new 
Lincoln Highway .. combined with portions of the old road, and 
also eliminates the 11.ecessity of any future detoi.1rs during the re
mainder of construction. 

The delays incident to the proceedings of the Condemnation 
Commission serve to emphasize the handicaps of the present county 
condemnation laws. Thrc;mgh these laws we are required to com
plete negotiations with the property-holders in full before com
me,ncing construction infringing upon their land; thus we ai·e tied 
and the public in general suffers while legal steps are. in progress. 

, Under the State Condemnation Law, following the. return of 
one Condemnation Commission, con5truction is permitted to pro
ceed. Unfair comparison of progress by State and County in the 
construction, where condemnation is involved, results in handicaps· 
of the present County law. It would therefore seem proper that a 
unifo,rm act for State and County condemnation be passed. 
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TAYLOR'S BRIDGE ROAD. 

In 1908 five miles of road between Flemming's Landing and 
Taylor's Bridge were constructed and remained isolated from the 
general. improved road system of the county. During this year, 
construction of two and a half miles of road, shortening the gap 
between Taylor's Bridge and the· improved· roads at Fieldsboro 
were placed under contract. As this was strictly a local road 
reaching into a farming area for social, educational and market 
advantages, macadam was selected as its type of construction. On 
the various turns of the old road where a new alig·nme11t was se
lected, the necessary additional ground ,vas granted the county 
without cost. This co-operation on the part of 'the property owners 
is folly appreciated by the Levy Court and its engineers. 

l should recommend that the .remaining- stretch of one and a 
quarter miles to connect this construction at~d the new State High
way at Fieldsboro, be placed under contract .during the coming 
season. 

. MAINTENANCE. 

Methods and results of' maintenance of the improved roads 
· during the last two years show a distinct advancement. The closing· 

of successive stretches of main highway, clue to State and County 
construction (most of which roads were previously improved roads 
on which traffic had so changed 'as to render their type of con
struction too light, failure resulting) has had a big influence on 
the maintenance of other main roads and by-roads. But in spite 
of the consequent spreading of main line heavy traffic, our system 
as a whole is, I believe, in better shape than at any. time since 
transportation by truck began. 

Early in 1919, the institution of a proper order system for 
control of field force supplies and operations increased the efficiency 

. of the county organization. With this business policy and the. ex
tension of. a combination of the individual and gaii.g patrol systems, 
attention has been given to almost every mile. of improved high
way. For c,onsideration, roads were classified as follows: 

1. · VVorn out .. 2. Surface-rutted. 3. Good. 

Those· of Class 1; including such as the Hamburg Road in 
N cw Castle Hundred, and the Lancaster Pike in Mill Creek Hun
.dred, were set aside for reconstruction and their maintenance con
fined to repairs to hold them passable until circumstances permitted 
their rebuilding. 
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On roads of the second and third classes, the investment of 
the existing macadam was recognized as an asset; therefore on 
them we have aimed to conserve this macadam as a base and to 
place thereon a suitable surface for traf-fic needs. Thirty-five miles 
of plain water-hound macadam roads have been converted to tar
surfaced highways, and eleven miles raised to asphalt penetration 
construction, in addition to the re-surfacing and patching of the 
many miles of previously treated roads. 

During last winter a snow rP.moval program was carried -out 
on 140 miles of stone mad as a part of maintenance. We feel that 
the expenditure, besides benefiting the users at that period, saved 
many times its amount in eliminating damages which otherwise 
the roads would have suffered. The traffic, instead of pushing 
through a slush under ·which the softened road would have failed, 
was carried on a dry and hard surface. Some damage resulted_ 
where gutters were clogged, and where traffic followed in a single 
track through long drifts of snow. -

The Maintenance Organization made a rapid recovery of these 
frost boils and breaks_. and during the season has not only brought 
the roads back to their former condition, but: has shown a bette_r-
ment of them. 

During the last two years, thirty-three per cent. of the stone 
roads have been further improved, but five per cent. ( on whicli 
normal or detoured traffic is too severe for present type of road) 
have deteriorated, and the remaining sixty-two per cent. have been 
held in the same state of repair. The fact that these results have 
been accomplished in face of the diversion of traffic from many 
of the main roads to them, fnrther qualifies our system of main~ 
tenance and justifies its continuance. · 

SUGGESTIONS. 

MAINTENANCE OF RIVER BANKS AND HIGHWAYS. 

The responsibility fo} the maintenance and repair of river 
banks protecting both public highways and private properties, has 
for some time been a perplexing problem in the minds of the mem
bers of the Levy Court. There are in existence various chartered 
marsh or river bank companies whose duties, according to charter, -
are to maintain in proper state of repair the various river banks 
and sluices for the protection of the properties of their respective 
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members. In these charters no 'mention is made of .any respon
sibility of the county for the banks and sluices; It has happened, 
however, that where the breaking of a .bank has caused the flooding 
of a highway, financial aid has been sought by the marsh companies 
and their members for the necessary repairs. In almost every case 
the demand for the opening of the· highway has forced the·coun,ty 
to tc1-ke definite action and participate in the needed. repair, always; 

. it seems, assuming the greater portion of the burden. In some in
stances the cost of the work done by contractors for the Levy 
Court and _the property~holders jointly has been paid wholly by the · 
Levy Court, ·through inability of the latter to collect the propor
tioned share from the marsh companies and members. 

-· 
Lately it .has become the usual practice of the various com-

panies not to attempt or plan any maintenance of the banks what- .. 
ever, and when a break occurs, merely lie <iown and leave it to the 
county to attend to. Several successive instances _of this kind 
would seem to. call for some definite legislation providing for joint 
participation by the county and the property~holders, proportioning 
in an ·equitable manner the cost of the riecessary repairs ·and main
tenance of river banks protecting public highways and private 
properties. 

RULE$ OF THE· ROAD. 

In conjunction with the "Safety First" campaign throughout 
the country, I feel that a few words on Rules of the _Road might 
here be appropriate. Automobilists, drivers of horse-drawn vehicles, 
and pedestrians, mu.st join in this movement hi earnest, for the 
number of accidents with their accompanying loss of life, is ap
palling. 

For complete success, the. training in road rules must be car
ried to the schools through courses of instruction and traffic games. 
If the child can be taugh~ care, the rules so learned will remain · 
with him as he grows, and not only will he have a better apprecia
tion of safety as a pedestrian, but if he becomes. a· driver of an 
automobile, a street-car motorman or a locomotive engineer, his 
early training will always stand him in good · stead: As a further 
point, the parents through him may be reached, as the child's in- · 

· terest in his games will naturally lead to his describing them to his 
elders. 

SIGN BOARDS AND HEDGES. 

In this connection, the many sign boards placed at intersections 
of roads. in a way to obstruct the view of appro·aching machines, 
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are menaces to life. Advertising of this nature is to-day a recog
nized business necessity, but it would seem that certain restric
tions should be imposed, through licensing or otherwise, to pre-· 
vent the placing of these signs at certain points, when they. could 
just as readily be placed a few feet one side or the other, and serve 
the same purpose. 

The argument is offered that a man can erect a building or 
such as he pleases on his property. I should, however, make a 
differentiation between buildings and advertising sign boards, espe
cially in the rural areas where trat-fic by law is permitted to move 
at a high rate of speed, for it should be remembered that all the 
income from a hundred signs is not sufficient to compensate for 
loss of life. 

Neglected hedges of great height and width are offender's in 
breaking the clear view at intersections, and are probably more 
numerous than advertising signs. The fact that the latter are 
located mostly along the heavier traveled highways accounts for 
the more numerous accidents and narrow escapes incident to their 
presence. Both hedges and sign hoards, however, should be prop
erly adjusted for the safety of highway users. A provision placing 
the responsibility for attributable. accidents upon those maintain
ing such n'uisances would, I believe, emphasize the seriousness of 
the offense and go a long way toward preventing the continuance 
of these menaces to human life. 

RURAL BRIDGES. 

In adapting the various bridges of the county to meet the pres
ent traffic conditions a serious .problem is encountered. When a 
road is too weak to carry traffic, the loads break through the sur
face and soon the road is impossible for heavy traffic, but continues 
to serve for lighter loads. Such is not the case with bridges, for 
when a failure occurs a serious accident may accompany the fail
ure and all traffic be halted. Many of our bridges which were 
originally _designed to carry but four or five tons, are standing to
day only .because of the factor of safety originally provided. The 
excessive strains of the heavier trucks are telling on them, and we 
have many problems to solve in strengthening them. 

E>uring the last two years, seventeen contracts, totaling sixty 
thousand dollars, were awarded for strengthening floor systems of 
the larger span bridges and replacing many of the smaller ones by 
concrete sructures of an adequate character. But for the replace
ment of longer span structures, such as the many wooden-covered 
bridges of uncertain strength and some of the lighter steel struc-. 
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tures, more money than can be appropriated from current funds 
.without unduly affecting the county tax rate, is necessary. Jt 
· therefore seems logical that a bond. issue be· authorized to aid in 
their reconstruction. 

INCREASING 1'HE NU1v1BER OF ROADS. 

The. truth of the old theory that good schools follow good 
roads, is becoming apparent in Delaware. Witl1 highways extend:- · 
ing to all parts of the State, an awakening has taken place and a 
revolution of our antiquated schools is in progress. In New Castle 
County the school busses are traversing over the improved high
ways. in every direction, bringing children from rural areas to mod
ern district school houses. Without our extensive mileage of im
proved roads, the present flexibility of the consolidation of one,
room schools would have been wholly impossible. The benefits 
resulting from .this movement would seem to have fully warranted 
the investment of .capital in the existing roads, and for- the fullest 
development of the district school efficiency, it would seem in order 
that highways be projefted through new territory and the dead ends 
of the present roads given definite connections. 

CLASSIFICA'rION OF ROADS. 

In order that these school roads, which would serve both. mar
ket and social purposes, may be extended to the furthermost por
tions of the county economically, I feel that the lighter weight and 
less costly roads should be approved and classified as secondary 
highways, with a proper· maximum loading provided. The ram
bling of trucks of exceedingly heavy weights must be curbed and 
their activitie.s confined to the primary roads,. the main lines of 
travel, otherwise all roads, bridges and culverts must be designed 
and constructed for a standard 111axiri1Um weight and the difference 
between a trunk line and a by-road be one of width only. Through 
such a policy very little progress can be made toward including 
any large mileage in the improved road system, and a long period 
will elapse before a general benefit is secured. · . 

Were the highways so classified as "primary" and "secondary" 
and the heavier trucks confined to the "primary" roads or trunk 
lines, it would then be necessary for those hauling by truck to 
carry their heavy concentrated loads to the intersection of the trunk 
line and the "secondary" road, and there divide the load among 

· several lighter trucks for the remainder of the trip, or leave a por
tion of it at the intersection and return for a second load at that 
point. An additional handling is tlms made necessary, but through 
this inconvenience to a small number of road~users, highway costs 
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may be so reduced that the. total mileage of improved roads can 
be increased and transportation service, three hundred and sixty-. 
five days per year, afforded to a. larger gross tonnage. 

Such a classification is in a measure accomplished through an 
existing law affecting the present macadam roads: This law pro
vides that during the period from December 1st to May 1st the 
Levy Court may restrict traffic of a heavier type. An extension 

. of this same law and its application throughout the year on newly 
constructed roads, in the "secondary" classification, would seem 
proper. 

HANDICAPS OF PRESENT FISCAL YEAR. 

A serious financial handicap is encountered annually, due to 
the county fiscal year commencU1g, so late in the road-working 
season. Taxes are levied in June for collection, with the. maximum 
discount until October 1st. Naturally the largest payments are 
made just prior to the close of this period, and paid over to the 
County Treasurer during the early part of October. 

Under this present arrangement of the fiscal year, consideration 
of important work for the season is not taken up until the budget 
for the year is. in course of preparation, which is usually in the 
latter part of May or early in June. .Thus from six to eight weeks 
are lost before any projects are defintely proposed. It is then ne
cessary that plans and specifications be prepared, if such have not 
been anticipated, and also that about two weeks be devoted to ad
vertising before bids are received. Loss of time in preparation of 
bonds, and arrangements by the contractors for commencing the 
work follows, and brings the actual starting of the work fa.r into 
July, when from thirty to thirty-five per cent. of the working season 
has expired. · · 

A change making the fiscal year and the calendar year coincide 
would permit us to have the advantage of a full working season; 
then consideration of projects. propos~d for the· coming season 
would be taken up during December. The plans and specifications 
could be prepared during the winter months, when the engineering 
force would not be busy with construction, and when spring ar
rived, not only could the various contracts for the season be pro
posed and bids received, but also money to meet the monthly esti
mates be in hand, as the discount. period would close April 1st. 

Prompt .payments would effect ~ saving to the county, as con
tractors, in turn, are called upon for such by employees and those 
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:turnishing materials. If the contractors are forced to await pay
ment until October for work clone during the season, their prices 
for work must necessarily be higher, as it is necessary for them 

· to carry interestcharges on borrowed capital used to prosecute the 
work. 

RECOMMENDATIONS . 

. Recommendations as follows are submitted for consideration 
by your Honorable Assembly: 

(a) That .the following roads be reconstructed, through 'Statcc:, 
aid or through any balance remaining from the Lincoln Highway 
bond issue upon completion of the Lincoln Highway: 

Road. ' Hundred Miles 

Hillside Mill ................... Christiana ................ 7.90 
Stanton-Christine .............. "\Vhite Clay Creek . . . . . . . . 4.00 
Farnhurst, toward N. Castle ..... White Clay Creek ........ 1.24 
Hamburg .............. · ........ New Castle .. .. . .. .. .. .. .. 3.00 
Stanton Oak·Tree ....•........ New Castle . . . . . ... . . . . . . . .60 

(b) That a highway improvement bond issue .for $200,000 be 
approved to enable New Castle County to meet the State in State 
Aid Construction for the coming two years, the roads for im
provement to be selected from among those under Recommendation 
(a), and from the following list of earth roads. 

Road. Hundred 
Length 
Miles 

1. N aaman's, Perry Tavern, Foulk. Brandywine . . . . . . . . . . 1.50 
2. Centerville, Perry Tavern ..... Christ. & Brandw ...... 4.00 . 
3. Ashland, Brick Church .. ; ..... Christ. & Brandw ...... 1.50_; 
4. N. · Castle, Newport, Cranston . 

Heights ................... N. Castle & Christ. .... 6.10 
5; St. Georges, Kirkwood· ....... .'Red Lion . . . . . . . . . . . . . 1.60 
6. Pike's Creek Corner, Ketch .... Mill Creek . . . . . .. . . . . . 5.00 
7. Summit Bridge, Chesapeake 

City ....................... Pencader . . . . . . . . . . . . . 2.50 
8. Boyd's Corner, Port Penn ..... St. Georges ........... 3.10 
9. Fieldsboro, Stump Cor., School. Appoquiriimink ....... 1.20 

. 10. Delaney Church, Townsend .... Appo. & B. Bird ....... 7.30 
11. Townsend, Coldwell .......... Appoquinimink . . . . . . . 5.00 
12. Pryor's Corner, Deakyneville; Blackbird .. : .. , . . . . . . . 5.20 
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(c) That a bridge improvement bond issue for $200,000 be 
granted for adapting, rebuilding and replacing bridges of rural 
areas to meet present traffic requirements, bridges for improve
ment to be selected from the following list: 

Bridge Style Creek 

Rockland .......... vV ooden-covered ........ Brandywine 
Yorklyn ............ W ooclen-coverecl ........ Reel Clay 
Ashland (2) ........ W ooclen-coverecl ........ Red Clay 
Barkers ............ Light steel truss ........ Red Clay 
Kiamensi · .......... W ooden~covered ....... . 
Stanton ............ Light steel truss ......... White Clay 
Hammory .......... \i\Tooden-covered .. : ..... White Clay 
Ruthby ............ Wooden-covered ........ White Clay 
Curtis Paper Mill ... VVooden-covered ........ White Clay 
Coach's ............ Light steel truss ........ Christiana 

· ( d) That the highway condemnation laws of New Castle 
County be amended to grant the county the privileges of the exist-. 
ing State Law in respect to proceeding with construction upon the, 
return of the first Commission. 

( e) That the respective responsibilities of the county and 
property-owners for the maintenance and repair of the river banks· 
protecting both public highways and private properties be estab
lished by law. 

(f) That the heights of hedges and sign boards along high
way right of way lines at intersections be limited to four and a 
half feet, and that the location of advertising sign boards in rural 
areas be so controlled by legislation as to eliminate needless dan
gerous crossings. 

(g) That the fiscal year of the county. be made to coincide with 
the calendar year. 

(h) That all.vehicles on public highways be required (under 
perialty) to carry lights showing to the front and rear, between 
sunset and sunrise. · 

SUMMARY. 

Tabulation and figures ,of costs have been avoided throughout 
this report, and for reference are summarized under the following 
headings: u •. :-"f ,J..,.i~Liiii 
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1. Improved Roads. 

2. Distribution of Expenditu;es on Lincoln High~ay. 

3. Statement of Moneys Expended in Construction. · 

4. Finan.cial Statemen~ of Two .Lincoln Highway Bond Issues. 

5 .. Tabulation of Authorized New Castle County Bonds .. 
. ( 

6. Map of. County, showing, in blue, ·roads referred to urnler 

Recommendations. 

In conclusion, i _wish to express my appreciation of the interest 
and loyalty of the engineers and inspectors; the confidence and sup
port of the Levy Coi.trt; ·the co-operation of the contractors an~ 
the. public, and the· coiisideratio11.' and courtesy of your Honorable 
Assembly during the prosecution of the work. 

C. E. GRUBB, 

New Castle· County State Highway Commissioner. 
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I I . . ,. incoln Highway- ' 
Section 3 ••. ,_ •••• -••• }72.65 $59.32 $472.37 $'2,285.16 -$123.87 $171.70 $3,277.06 $1,016.50 $520;20 $1,255.00 $9,253.83 $136,366.42 $10,000.00 $146,366.42 · $155,620.25 

L 

incoln Highway- , 
Section 4 •••••••••• 77.87 49.38 -73.12 2,267.23 4.86 256.66 4,730.37 5.65 4,306.70 11,771.84 218,977.45 S'J3,40 219,800.85 231,572.69 

L 

incoln Highway- '· 

Section 5 • ; ........ 349.14 747.33' 405:05 $22.88 6,202.77 33.82 39.84 1,176.61 353.05 5,173.49 14,503.98 · 48,721.12 . 48,721.12 63,225.10 
L 

L incoln Highway-
83.35 Section 6 ••••••.••• 54.74 46.88 61.88 504.85 1,275.00 513.00 2,539.70 85,282,92 19,176.60 85,282;93 87,822.63 

Taylors Bridge Road ... 12.25 391.37 9.36 647.50 $1,060.48 $41,288.96 60,465.56 61,526.04 

TOTALS .......... $566.65 $902.91 $1,012.42 $22.88 $11,651.38 $171.91 $,551.55 $11,106:541 $1,529.50 $878.90 $10,735.i9 $38,069.35 $1,060.481 $41,288.96 .$489,347.00 $30,000.00 $560;636.88 $599,766.71 
- ' 
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Statement of Money Expended in the Construction of Improved Roads 
· by New Castle County During 1919 and 1920. 

" "' .l:1~ .l:1 Q) 

.... Q) bl>:;:: 
Roads. Hundreds Material 'C) '+< ::: s· Contractor . 

~-El ~-El 

Standard 
Lincoln High-

Christiana 
Concrete base, Bitulithic 

way, Section 3 bituminous top 10 3.36 Company 

Eastern 
Lincoln Higdi-

Mill Creek 
Concrete base, Paving 

way, Stction 4 · bitoslag top 19 ·3,57 Company 

Lincoln. High-
Luten way, 

Two Bridges, Bridge 
Section 4 Mill Creek Concrete Company 

Lincoln High-
way, 

Marshall ton Diamond State 
Bridge, Floor system, Constr-uction 

Section 4 Mill Creek steel truss Company· 

Lincoln High- Diamond State 
way, Construction 

Section 5 . Miill Creek Concrete 19 3.08 Company 

Lincoln High-
way, 

Two Bridges & Luten 
Culvert Bridge· 

Se:tion 5 Mill Creek Concrete Company 

Lincoln High- White Clay Standard 
way, Creek and Concrete base, Bitulithic 

Section 6 Pencader bituminous top 17 2.37 Company 

St. Georg,~s St. Georges Cpncrete · 16 .48 John A .. Clark 

Taylo·rs 
Bridge 
Road Appoquinimink Penetration 12 2.5 Stewart & Donohue 

Salary of 
Qommissioner 

Totals ....... 
I 

I 
Lincoln Highway, Section 5, only 2.2. miles under contract. 



TABLE OF IMPROVED ROADS IN NEW CASTLE COUNTY 

HUNDRED 

Blackbird: 

Appoquinimink: 

St. Georges : 

Pencader: 

Red Lion: 

White Clay Creek: 

New Castle: 

Mill Creek: 

Christiana : 
4th Dist. 

3rd Dist. 

Brandywine: 

ROAD 

Taylor's Bridge-Flemmings 
State Road 
Station Road 
Road along Kent Line 

State Road 
Taylor's Corner 
Pine Grass Roads 
Odessa°Fieldsboro 

Warwick Road 
Middletown-South 
Middletown-Odessa 
Middletown-Summit Bridge 
Odessa-St. Georges 
Mt. Pleasant-Maryland Line 
Mt. Pleasant-Boyd's Corner 
Boyd's Corner-Port Penn 

Glasgow-Summit Bridge 
Glasgow-Coaches' Bridge 
Coaches toward Newark 
Coaches toward Christiana 

Kirkwood Station 
St. Georges-Red Lion· Creek 
N ortli. Delaware City 'Road 
South Delaware City Road 

Baltimore Pike 
Newark-Mechanicsville 
Newark-Main St. West 
Newark-Depot Road 

Bear Station 
State Road-Red Lion 
State Road 
Harriburg Road · 

Creek 

Hare's Corner-New Castle 
New Castle-Wilmington 

-

State Road-New Castle Road 
Farnhurst toward New Castle 

Lancaster Pike 
Creek Road 
Creek Road 
Creek Road 
Hockessin-Yorklyn 
North Star 
Kiamensi 
Wilmington and Christiana Pike 
Stanton-Oak Tree 
Pike Creek 
Newark-Milford X Roads 
Lincoln Highway Sec. No. 4 
Lincoln Highway, Sec. No. 5 

4.82 I 
5.08 I 
1.29 
1.55 

5.39 
1.18 
1.72 
3.29 

3.11 
.38 

2.18 I 
6.18 
6.50 
3.82 
3.46 
1.13 

12 
12 
12 
12 

12 
16 
16 
12 

12 
12 
14 

12-14 
12-14 

14 
12 
12 

4.38 I 14 
2.60 } 12-16 · 1} 
2.82 
1.19 12 

1.55 
3.73 
1.55 
2.44 

6.85 
2.83 
1.59 
.60 

12 
12 
12 
12 

12 
12 

12-16 
16 

1.181 12 
1.38 12 

3.87 12 
8.44112-14-16 

1.36 I 14 
2.64 14 

.67 14 
1.24 12 

4.04 
3.98 

1.171 .46 
1.93 
1.78 I 
.84 I 
.89 
.60 

2.26 
2.00 
3.57 
3.83 

12-16 
12 
12 
12 
12 
12 
12 

12-16 
12 
12 
12 
19 
19 

Wilmington-Newport 2.20 16 
12 
12 
10 
12 

Newport-Red Clay Creek 1.52 
Greenbank-Price's Corner .51 
Newport and Gap Pike .67 
Price's Corner-Lancaster Pike 1.58 
Lancaster Pike to Red Clay Creek 2.91 
Lincoln Highway, Sec. No. 3 3.36 

Kennett to Lancaster Pike 
Hillside Mills Road 
Brick Church Road 
Ashland-Kennett Pike· Road 
Centreville Meeting Road 
State Line-Adams X Roads 
Kennett Pike-Adams X Roads 
Rockland-Adams X Roads 

Rockland 
Concord Pike 
Concord Pike 
Faulk Road 
N aaman Creek Road 
Grubb Road to Faulk 
Grubb Road to School 
School to Perry Tavern 

· Silverside to Faulk 
Silverside to Talleyville 
Marsh Road 
Lore A venue · 
Lincoln Highway, Sec. Nos. 1-2 

1.14 
5.90 
2.91 I 
1.42 
.57 I 

2.74 
2.00 
.83 

2.23 
1.00 
2.00 
4.62 
3.19 
2.75 
1.44 
.52 

2.87 
1.75 
2.48 

.39 
6.25 

12-16 
19 

12 
12 
12 
12 
12 
12 
16 
12 

16 
19 
16 
12 
14 
12 
12 
12 
12 
12 
12 
16 

Pencader & White Clay Ck: Lincoln Highway, Sec. No. 6 2.371 17 

* Listed to become State Roads. 
t Under construction with concrete ( State Aid). 

33,943 
35,763 
9,082 

10,912 

Macadam 
Oiled Macadam 
Oiled Macadam 
Macadam 

37,446 j Oiled Macadam 
11,077 Macadam 
16,146 Macadam 
23,161 Oiled Macadam 

22,128 Oiled Macadam 
Oiled M'acadam 
Oiled Macadam 

Kind 

2,675 
17,904 
48,001 
49,280 
31,457 
24,358 

Part Penetration, part Oiled Macad. 
Oiled Macadam 
Oiled Macadam 
Macadam 

7,555 Macadam 

1908 
1910-12-13 

1914 
1912 

1910-12-13 
1906 
1906 
1908 

1908 
1913 
1904 

1908-13 
1913-14 

1910 
1908 
1910 

1913 

$20,721.13 Good 
45,899.85 Good 
12,658.02 Good 
12,839.30 Good 

$46,730.04 Good 
5,166.20 Very poor 
7,530.39 New 

20,363.74 Fair 

18,297.55 Good 
6,131.20 / Good 

20,500.00 Good 
49,169.84 Good 
62,528.45 Good 
28,582.37 Fair 
23,857.39 Newt 
7,837.31 Good 

46,414.26 Good 

2000 
5000 
2000 
1500 

5000 
4000 
3000 
4000 

5000 
5000 I 
5500 I 
4000 
6500 
3500 
5000 

. 5000 

I 4000 
38,462 

8,378 

Oiled Macadam 
Oiled Macadam 
Oiled Macadam 
Oiled Macadam 

) r 1908-10 
1910 

/} 34,637.381 ~:ti good 
11,117.74 Good 

I 4500 I 
5000 I 4000 

10,912 
26,259 
10,912 
17,178 

Macadam 
Oiled Macadam 
Macadam 
Macadam 

I . 
48,224 Oiled Macadam 
19,923 Oiled Macadam 
11,627 Macadam 
5,632 · Penetration 

8,307 
9,715 

69,869 
27,245 

11,170 
21,682 

5,503 
8,730 

30,577 
28,019 
8,237 
3,238 

13,587 
12,531 
6,000 
6,626 
4,224 

15,910 
14,080 
39,794 
42,691 

20,651 
10,700 
3,590 
3,931 

11,123 
23,006 
37,453 

8,026 
41,536 
20,480 
9,997 
4,013 

19,290 
18,773 
5,843 

20,932 
11,146 
64,213 
32,525 
26,200 
19,360 
10,133 
3,661 

20,205 
11,760 
17,459 
3,662 

23,637 
I 

Macadam 
Oiled Macadam 
Oiled Macadam 
New Macadam, Oiled Macadam 

Macadam 
Oiled Macadam 
Oiled Macadam 
Macadam 

Macadam 
Macadam 
Macadam 
Macadam 
Macadam 
Macadam 
Oiled Macadam 
Macadam 
Oiled Macadam 
Macadam 
Oiled Macadam 
Concrete Base, Bithoslag Top 
Concrete 

Oiled Macadam 
Oiled Macadam 
Macadam 
Macadam 
Oiled Macadam 
Oiled Macadam 
Concrete Base, Warrenite Top 

Oiled Macadam 
Oiled Macadam 
Oiled Macadam 
Oiled Macadam 
Macadam 
Oiled Macadam 
Macadam 
Macadam 

Oiled Macadam 
Brick-Asphalt 
Oiled Macadam 
Oiled Macadam 
Oiled Macadam 
Macadam 
Macadam 
Macadam 
Macadam 
Macadam 
Macadam 
Oiled Macadam 
Brick 

Concrete Base, Warrenite Top 

} 

1912 
1908 

1908-09-12 
1910 
1912 
1907 

'1912 
1908 

1903-5-11-141. 

1909 / 
1912 
1908 
1908 
1908 

I 

1912 
1912 
1908 
1910 
1914 
1916 
1912 
1908 
1914 
1914 
1914 

1908 
1908 
1914 
1914 
1914 
1908 

1914 
1911-14 
1912-13 

1916 
1916 

1912-13 

1910 

1909 
1917 

1906-07 
1912 

1908 } 

1909 

:I: Reconstructed-Penetration 1Asphalt. 

11,801.03 Fair 
29,547.44 Good 
12,278.63 Good 
19,329.32 Good 

59,747.00 Poor in parts 
27,305.09 Good 
13,227.35 Fair 
6,814.72 Good 

2000 
6500 
3000 
2500 

4000 
2000 
1500 
5000 

7,475.84 Good I 
11,127.66 Good \ 

2500 
6500 

71,593.25 Under State con. 10000 

25 386.88 / { 1 mile . good } I 
' 2.87 miles poor 2000 I 

2000 
5000 

10,111.61 Good 
24,274.20 Good· 
4,781.13 Good 
6,775.81 Poor 

43,446.49 
29,141.40 
8,852.64 
2,973.28 

26,387.53 
20,292.45 
8,282.20 
6,592.44 
5,570.02 

24,766.57 
18,268.75 

19,427.67 
10,058.00 
1,500.00 
3,098.30 

10,856.11 
29,475.61 

7,832.90 
66,568.02 
40,501.90 
19,264.33 

t 
33,505.94 

t 
7,223.05 

20,780.12 
36,699.21 

:j: 
34,321.95 
32,965.08 

t 
t 
t 

29,279.50 
t 

5,268.43 

Poor 
Good 
Good 
Good 
New; 
Good 
Good 
Good 
Fair 
Good 
Good 
Under contract 
New county con. 

Poor 
Good 
Raw 
Good 
Good 
Good 
New county con. 

Good 
Poor in stretches 
Good 
Good 
Good 
New:j: 
Good 
Fair 

Good 
Good 
Good 
Good 
Under construe. 
Fair 
Good 
Fair 
New:j: 
Fair 
Good 
Good 
New State con. 

J New county con. 

3500 
1500 

10000 

I 3500 
. 3500 

3500 

\ 
2000 
1500 

I 3500. 
4500 

I 3500 
1000 
1000 

25000 
25000 

10000 
6000 
4000 
2000 

15000 
25000 
25000 

2000 
3000 
2000 
2500 
1000 

I 7000 
7000 
3000 

3500 
40000 
12000 
30000 
2500'0 
6000 
3000 
2000 
3000 
2000 
3000 
3000 

18000 I 

Recommendation for Traffic 
Needs 

16 

16 

16 

16 
16 

16 

16 

16 
16 

16 
18 

16 

18 
18 

16 
16 
16 
16 

16 
16 
16 

18 
16 

12. 
16 

16-18 

16 

16 
16 
16. 

18 
16 

Reconstruct 
with 

* 

* 
Penetration or Concrete 

t 
* 

* 
Penetration 

Penetration 
Penetration 

t 

Penetration of Concrete 

Penetratiori 
·* 

I Concrete 

* 
Penetration 
Penetration 

* 

:j: 

Penetration I Penet,,Hon of 

Penetration 

Penetration 
Penetration 

Penetration 
I Penetration 

Penetration 
Penetration 

Penetration 
Concrete 

* 

:j: 

Concrete 

Tarred Macadam 
Tarred Macadam 
Tarred Macadam 

:j: 

Tarred Macadam 
r 
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New Castle County Authorized Bond Issues-January 1, 1921. 

1 I 2 I 3 I 4 I 5 I 6 I 7 
,..... 

<l) C"J er:, ..;, 
U) ci ;:., ci ;:.,~ ~~ ·::i ti bl) b.llt\:. ~:z; ....: 
0 ro :z; . ro (/) 

..0 l-H.s.s~ ;;:: U) ;;:: U) . ;;:: U) ;;:: <I) <l) ' .... ~i:: ;::::"O....i+J -§i-~* ..0 <l) 

:fili·5* ~.~ 'E~t\:. ro 0"' ro i:: "'..o bD'C <l) :S:ot\:. 0 ::i..S"' ·- b~ •P"iv~ ·- b~ :E·c~ :>< >-<..;, >-<U..U.. ~ ::r:: C/l:;;. ::c C/l ..;, ::r:: (/)..;, ::CC/l~ 8!Xl:::i. 
1921 I $10,000 I 
1922 10,000 

l 
... 

1923 10,000 
1924 10,000 
1925 $52,000. 
1926 $10,000 
1927 10,000 
1928 10,000 

· 1929' 10,000 
1930 . 85,000 10,000 
1931 I 15,000 
1932 15,000 
1933 15,000 15,000 
1934 .. 15,000 15,000 
1935 10,000· 15,000 
1936 15,000 15,000 
1937 15,000 15,000 
1938 , 15,000 15,000 
1939 15,000 15,000 
1940 15,000 15,000 
l!Ml 20,000 15,000 
1942 17,000: 15,000 
1943 20,000 15,000 

_1944 20,000 15,000 
1945 I 19,000 10:,000 15,000 15,000 15,000 
1946 8,000 15,1000 15,000 15,000 
1947 ' 6,000 15,000 15,000 . 15,000 
1948 15,000 15,-000 15;000 
1949< 10,000 15,000 15,000 10,000 
1950 15,000· io:,ooo 10,000 
1951 15,000 10,000 10,000 
1952 15,000 10:,000 10,000 
1953 

\ 
I 15,000 10:,000 10,000 

1954 15,000 1();,000 10,000· 
1955 15,000 10:,000 10,000 
1956 15,000 10:,000 10,000 
1957 15,000 10:,000 10,000 
1958 15,000 10,000 10,000 
1959 15,000 10,000 10,000 
1960 16,000 5,000 5,000 

-1961 20,000 5,000 5,000 
1962. 20,000 5,000 5,000' 
1963 5,000 5,000 5,000 
1964 1'9,000 5,000 5,000 
1965 
1'966 
1967 

$200,000 I $200,000 I $250,~ 
1968 

Totals $137,000 $40,000 $2[}1,000 $264,00(), 
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New Castle County Authorized Bond Issues-January 1, 1921. 

8 9 I 10 I 11 12 I 13 14 
.b ...., 'O 

l::l U)" l::l 
::l vu~ -ci <l) 0 <l) 

0 bJl ;,, ·~£~ ;,, .5 ..... bJl Yearly ul::l .:: ol ~8 .e,;8 
bJ)'1:l 

o<:l=-5~ ·-f!: ~<liZ 
~ <l) .5 ·c: Totals 811~ vO, l::l~o, Eii~~ ~p:j 

.£~~ i:,;t"~ ... o ::l b~8 ;.:ht$ oio ::s·t::~ ol e·c·~ 
' ..... "" 8iii~ :s:~ ui:i:i-.,j< p:ip:i"" (fJ fFl- ~p:j-.,j< 

$10,000 

$16.,000 
10,000 
25,000 

15,000 20,00:Q: 40,000 85,000 
15,000 20,000,. 40,000 127,000 

I· 
15,000 20,0001 401,000 85,000 
15,000 15,000 20,000 40,000 100,000 
15,000 15,000 20,000 40,000 100,000 
15,000 15,000 20,000 40,000 " 100,000 
15,000 15,000 20,000 40,000 I I 185,000 
15,000 15,000 20,000 40,000 105,000 
15,000 15,000 20,;ooo 40,000 105,000 
15,000 15,000 20,000 20,000 100,000 
15,000 I 15,000 40,000 100,000 
15,000 15,000 40,000 95,000 
15,000 15,000 20,000 ;io,ooo, 110,000 
15000 15.,000 20,000 30,00() 110,000 
15;000 15,000 ,,,, 30,000 90,000 
15,000 15,000 . •' ··- 30,000 90,000 

'15,000 15,000 30,000 90,000 
15,000 15,000 30,0001 95,000 
15,000 15,000 30,000 · 92,000 
15.,,000 15,000 3,000 95,000 
15,000 15,000 3,000 95,000 
15,;000 ' 15,000 104,000 
15,000 15 000 83,000 
15.,()00 15;000· 81,000 
15,QOO 15,000 75,000 

· 15,QOO 15,000 

I 
30,000 

15,000 15,000 10,000 75,000 
15,000 15,000 10,000 30,000 105,000 
15,-000 15,000 10,000 30,000 105,000 

. 15,000 15,000 10,000 30,000 105,000 
15,000 15,000 10,000 30000 105,000 
15,-000 15,000 10,000 30;000 I 105,000 
15,000 15;000 7,000 30,000 102,000 
15,000 15,000 3:(),00·0 95,000 
15,0iOO 15,000 3:01,000 96,000 
15,000 15,000 3:01000 95,00:0 
15,0iOO 5,000 \ 30:000 76,000 
15,000 35,ooo· 80,000 
15,000 I 35,000 80,000 

35,000 50,000 
35,000 64,000 
35,000 35,000 
35,000 35,000 
35,000 35,000 

$600,000 '$500,000 $200,000 
35,000 35,000 

$5010',ooo I $67,000 I $850,090 $4,099,000 
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LINCOLN HIGHWAY BOND ISSUES 

Dates of Sale of Portions of Bond Issues and Revenue De
. posited to Credit·of New Castle County froin Each Sale. 

BOND ISSUE A $500,000 

Date Portions Adv. 
Dec. 20, 1917 ............... $ 41,000.00 
Feb. 15, 1918. . . . . . . . . . . . . . . 4,000.00 
Oct... 3, 1918. . . . . . . . . . . . . . . 180,000.00 

. Aug. 26, 1919 ........... , .. 2on,ooo.oo · 
July 27, 1920............... 75,000.00 

TOTALS ................. $500,000.00 

Revenue Derived 
$ 41,000.00 

4,000.00 
172,261.80 
201,3175.00 

62,467.50 

$481,104.30 

June 1, 1918-Interest. ......................... $ 466.20 
683.83 
754.48 
441.59 

Dec. 28; 1919-Interest ........................ . 
May 29, 1920'-lnterest. ....................... . 
Nov. 29, 1920-Interest. ...................... . 

TOTAL' .................. ·: ................. $2,346.10 

Total Derived with Interest .................. $483·,450.40 
Total Amount of Checks ................ , . . . 482,938.97 

Balance Dec. 31, 1920 ................... $ 511.43 

BOND ISSUE B $500,QOO 

Date Portions Adv. Revenue Derived 
Nov. 23, 1920 ................ $150,000.00 $150,000.00 

Total amount of Checks. . . . . . . . . . . . . . . . . 44,478.30 

Balance Dec. 31, 1920 .......... · .... ; ..... $105,521.70 
· Unsold-$350,000.00 · 
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NEW CASTLE COUNTY WORKHOUSE REPORT. 

To the Speaker ai1d Members of the House of Representatives, 
Dover, Delaware. 

Gentlemen: We, your Committee appointed to inspect. the 
conditions incident to the conditions prevailing at the New Castle 
County Workhouse, respectfully submit the following:-

Upon our arrival at the Workhouse on Friday; January 28th, 
1921, we were received by Horace L. Dilworth, Esquire, William 
Coyne, Esquire,. J. Frank Ball, Esquire, Trustees and Warden 
Plummer and were extended every courtesy in an exhaustive in
spection of the entire institution and farms. 

. Our inspection developed the fact that the prisoners were 
being well provided for and that the sanitary conditions were ex
cellent. 

The Warden. explained that the quality of the food served to 
the prisoners had been made possible through work provided for 
the inmates by the Levy Court and the County Engineer of New 
Castle County. 

The marked quality of the work of the inmates in the cloth
ing shop attracted the attention of this Committee. 

The conditions found in the hospital were of the best. The 
Warden informed this Committee there were but three dispen
~ary cases and but one case in general hospital. 

We would suggest that the farms be conducted in such a 
manner thqt would be productive of the best' results. 

Warden Plummer made the following suggestions:

That a coal range be installed in the kit_chen. 

That the' dining room be made separate from the kitchen by a 
partition. 

That another place be provided for the women prisoners, as 
the present quarters are not the proper place. 
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That another place be provided for the elope prisoner,s who 
are now sent to the Workhouse for treatment. 

That the farm be continued for another year, as W arclen 
Plummer claims that he desires to have -a chance to. work same 
one season. 

We, your C,ommittee, tnist this report will meet with your 
approval. 

Respectfully submitted, 

JOHN F. RICHARDS 

WILLIAM J. LUTZ. 

JAMES McINTIRE. 

GEO. B. INSLEY. 

HARRY PRETTYMAN. 

Committee. 
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· B., F. Cresson, Jr . ., Consulting Engineer, 

50 Church Street, New York City. 

January 18th, 1921. 

· Sir :-:I .beg to transmit herewith, ·a report with recommenda-:-
tions, made under the direction of your Committee, covering con
d:itions at Rehoboth and containing recommendations as to a 
means of protecting the Bead~ front. 

Very respectfully, 

B. F. CRESSON, Jr. 

Honorable Edmund · Mitchell, Chairman, 

Com~ittee. Appointed to Examine C6nditiqns on the ~each Front 
at Rehoboth, \ · 

State Capi~ol, · 

Dover, Delaware. 

· To His Excellency the Governor of Delaware 
and Members of the General Assembly, 

Gentlemen :-Your Committee appointed under a joint re~o- ·. 
lution of the last session of the General Assembly to make an ex
amination of the eroded condition of .Rehoboth Beach and report 
to the next sessidn of the Legislature its findings· as to the causes 
and effects of said erosio~s; to see what steps, if any, could be 
taken to prevent further washing away of these lands, and, if 
possible, the replacing· of the beach lost, . together with the prob-

. able cost .of such work, now begs leave to make its report. 

The Committee at its first meeting unanimously agreed that . 
this matter was of great importance, not only to Rehoboth Beach, 
but to the .whole State, therefore, it was decided to secure· the 
services of the most· eminent engineer that could be found, who 
had had practical experience in subjects of this kind. 

From the' best information obtained it was decided that Mr. 
R F. Cresson, Jr., of New York City, by practical experience as· 
well as by engineering knowledge, fulfilled these requirements, 
and it was then decided to try to secure his services, which effort 
was successful, and he agreed to undertake the work.· 
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After several meetings of the Committee with Mr. Cresson, at 
his suggestion a public meeting was called at Rehoboth Beach, 
which meeting was attended by a number of persons who had 
been present during the severe storms. which have wrecked this 
beach, also some of whom recalled the warning given at the time 
of the building of the break-water, to the effect that building the 
breakwater would change the current of Delaware Bay to the ex
tent that it would cause trouble along the beach below. 

There was much valuable information secured at this meet
ing which aided Mr. Cresson in making his report, a copy .of which 
is herewith attached. 

January 31, 1921 . . 

Yours very respectfully, 

J. CARY PALMER. 

LEWIS M. PRICE. 

B. E. CLENDANIEL; 

. J. J. MULVENA. 

EDWARD MITCHELL. 

Chairman. 
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REPORT ON. 

cqAST E~OSION AT REHOBOTH,·DELAWARE. 

Br B. F. Cresson, Jr., Consulting Engineer, . 

50 Chui-ch Street, New York City, Ne~ York. 

January 18th, 1921. 

REPORT AND RECOMMENDATIONS 

MADE AT ·THE DIRECTION OF A COMMITTEE 

APPOINTED UNDER A. CONCURRENT RESOLUTION 

BY LEGISLATURE. 

OF 

· THE STATE OF DELAWARE 

TO 

EXAMINE TH.E CONDI'I'IONS ON THE OCEAN· FRONT 

AT 

REHOBOTH. 

THE .PROBLEM. 

1. Rehoboth, the, coast resort of the State of Delaware, lies 
· about four miles south of the Cape Henlopen Lighthouse, which 

marks the southerly side of the entrance to Delaware Bay. 

2. It was fo~nded in the early Seventies and since that time 
has grown up with hotels, cottages, stores, etc., as the only Sea
shore community on the limited length of. ocean frontage that 

· the State possesses. · 

. 3. The· cos't line south from the Cape is comparatively a 
straight line with no indentations or projections of any conse
quence along the ocean front of the State. There is art inlet to 
Rehoboth Bay and the Indian River, aqout six miles south to 
Rehoboth, but its existence has no apparent effect upon the coast 
line to the south or the north. 

. . . 

· 4. The original map of the layout at Rehoboth (reproduced 
later in this report) shows streets laid out and property divisions 
with a water' front street, known as Surf A venue, extending along· 
the entire ocean front, well back from the high water line of the 



260 

ocean and apparently safe against its attack. There was no at
tempt then, or at any period thereafter, to encroach upon the. 
ocean by structures intended to reclaim lands from th.e ocean, 
hor are there any artificial or natural projections into the ocean at 
any point along this coast line, which might cause focal erosion. 

5. Photographs reproduced in this report, show the .condi
. tions in July 1906, with Surf Avenue extending along the ocean 
front and a boardwalk and ample beach oceanward. 

6. The conditions in 1920 are vastly different-Surf Avenue 
· as an ocean front street, has been washed away over practically 
its entire 'length and the cottages and hotels, built on the land 
side of this Avenue, are seriously endangered by the encroach
ment of the sea. A number of photographs, taken in September 
1920 and reproduced in this report, show present conditions. 

7. Great forces are at work-the ocean is encroaching upon 
the land, the· beach is receding, and Rehoboth is threatened with dis
aster as a consequence. 

8. The situation is a very serious one, not only for ·the resi
dents and property owners of Rehoboth, but also for the people 
of the entire State. Delaware has prided itself upon having so . 
excellent a health and recreation ocean resort, as well as upon 
their bathing beach, as fine as any along the Atlantic coast. . 

9. The problem is to determine, if possible, the causes of 
the beach erosion, and based upon that determination, to devise 
means of arresting it and of reclaiming whatever of the beach 
that is lost that can be reclaimed, without serious detriment to 
the condition of the beaches to the north and the south. And 
this must be clone within a reasonable expenditure of money. 

THE PLAN RECOMMENDED. 

10. In another part of this report will be found statements 
and maps, covering conditions in the vicinity of. Rehoboth as far 
back as 1756, and at various times since then. The changes in 
the Cape at -the mouth of Delaware Bay, are shown, as well as 
the location of the breakwaters within the mouth of the Bay, 
erected by the Government to create Harbors of Refuge for ships 
against heavy storms outside. The possible influence th'at these 
structures, erected by the Government, may have had upon the 
Delaware beach, is also discussed, together with the propriety 
of caHing upon the Federal authorities for. co-operation in remedy" 
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ing a condition, which there is strong evidence to support, is due 
in some measure at least, to artificial works constructed by the 
Governrnent for other purposes. 

11. The Harbor of Refuge Breakwater, completed in 1901, 
stands in a location and is in st1ch form as to tend to deflect under 
certain conditions of tide and weather, the ebb tide toward the 
Delaware coast, to the south of the Cape, and in so throwing the 
currents, particularly during north-east storms, on to this shore, 
has created a condition that would tend at least to erode this 
beach. 

12. In dealing with problems of such magnitude as the de
nuding of a long stretch of coast line and particularly in the situ
ation under present discussion, proofs of causes are impossible, 
deductions based upon shtdy of past and present conditions are 
the best guides to conclusions-but in the present case, after a 
study of the maps and of the physical conditions, it is certainly 
reasonable to assume that the situation at present existing along 
the Rehoboth front has been influenced -to an appreciable extent 
by the deflection of the ocean currents at times of greatest attack 
by the ocean against this beach, by works constructed by the Gov
ernment. 

13. Two things must be done if Rehoboth 1s to continue as 
a coast resort of the State. · · 

1st. A rip mp jetty must be constr1.1-cted north of the light 
house, extending out from the shore sufficiently far to deflect 
the currents out of Delawar~ Bay, away from the beach to the 
south, and-

2nd. Structures must be built locally at Rehoboth in the 
form of a storm jetty, curved and with a spur, somewhere in 
the northerly part of the town and one or two low groynes, nor
mal to the shore in the central or southerly part of the town. 

14. The storm jetty is for the purpose of protection against 
heavy north-ea:st storms and to impede the southerly drift of sand 
during the ebb tide in notth-east storms, as well as to gather 
sand during normal weather. ·The groynes are for the purpose 

. in arresting the drift of sand during storms. 

· 15. The cost of these structures is estimated at $35,000. This 
does not include any bulkheading along Surf Avenue, or any re
of gathering and distributing sand in normal weather and to aid 
storation of that Avenue or of the structures along it. 
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beach are' discussed later in this report. There would be no value 
in building up this beach during mild weather, if it is liable to 
be eroded again during heavy storms and the beach front struc
tures again be objects of attack by the ocean. There is no use 
in building light ·structures to resist or even stand up against 
the violent attacks of the ocean under storm ·conditions: the 
money so spent would be wasted. There is no use in spreading 
structures to reclaim and hold the beach, along the whole beach 
front, that would ruin the beach for recreation and bathing pur
poses. 

17. The general plan recommended is shown on drawings 
in this report and is the result of an exceedingly careful study; 
Taking all things into consideration, it is believed that this plan 
will be the most effective and the least expensive, and therefore, 
the most desirable. 

A STUDY OF THE MAPS.. 

18. In order to ootain authoritive information as to the 
changes that have been occuring aloi1g this coast, an examination 
was made of the maps in the office of the District Engineer, 
United States Army, at Philadelphia; and acknowledgement· is 
made of the courtesy of Colonel W. B. Luade, in making avail
able these records. 

19. The following maps and charts were examined: 

a.-One by Joshua Fisher, February 28th, 1756, a portion of 
which is reproduced in this report. 

b.-A map of the State of Delaware and the eastern shore of 
Maryland, from actual surveys made in 1799, 1800 and 
1801. 

c.-A comparative chart of the Delaware breakwater harbor, 
showing changes in portions of shore lines, between 1828 
and 1881, prepared to accompany report of Captain Wil
liam Ludlow, to Colonel J. N. Macomb, Corps of En
gineers, United Stp,tes Army, 187~-a portion of this map 
is reproduced in this report. 

d.-A chart published by the United States Coast and Geode
tic· Survey, published in Washington 1915, from surveys 
1845 to 1914. 
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e.-A chart published by the United States Coast and Geode
tic Survey, published in Washington 1915, from surveys 
1879 to 1910. 

f.-'-A chart published by the United States. Coast and Geode
tic Survey, published in Washington 1910, from triangu
lations, topographic and hydrographic surveys, 1839 to 
1910. ·• 

g.-A chart published by the United States Coast and Geode
tic Survey, published May 1899 from data 1855 to 1906, 
reissued Feb. 1907. · 

h.-A chart published by the United States Coast and Geode
tic Survey, a small scale map with corrections and addi
tions to 1914. 

i.-A chart published by the United States Coast and Geode
tic Survey, published 1914, from surveys 1882 to 1913. 

j.-A chart published by the Un1ted States Coast and Geode
tic Survey, published 1895 ( date of first publication 1887). 

k.-A chart published by the United States Coast and Geode
tic Survey, published 1877 with the following notes:
Hen and Chickens Shoal lies in a southerly direction from 
Cape Henlopen light house, is three miles in length north 

and south, least water upon shoal 5'. 

20.-There were also other charts and maps, among them one 
showing the relative positions of the shore lines near the light 
house in 1828 and 1~70. 

21. In. addition to the examination and study of the maps at 
the office of the District Engineer of the War Department, a 
co.mmunicatiori wa.s addressed to Mr. E. Lester Jones, Director 
United States Coast and Geodetic Survey, Washington, asking 
spec_ific information and dates of the various typographical, sur
veys of the beach that had been made by that Department. In 
reply, Director Jones advised that the authoritive notes on the 
charts are necessarily indefinite, he adds: 

"Those charts are compiled from surveys made at vari
ous times and the importance of the date of survey to the 
navigational use of the chart is not. such as to justify indi
cating the exact date of survey on each section of the chart." 
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"In a study of coast erosion, such as you propose to 
i.nake, it is much better that the data furnished by the Coast 
and Geodetic· Survey should be in the form of photographic 
copies of its original survey sheets (both because those sheets 
represent the conditions actually existing at a certain given 
time and because they are on a larger scale and show condi
tions in greater detail than· is desirable on a smaller scale 
chart." 

Photographic reproductions of these topographical survey 
sheets, showing conditions in 1842, 1845, 1882 and 1884 were ob-
tained; · 

22. · These maps and charts were all considered and used in 
the study of this problem. 

THE CONSTRUCTION OF BREAKWATERS AT THE 

MOUTH OF DELAWARE BAY. 

23. The reports of the Chief of Engineers, United States 
Army were examined, in order to obtain details and elates of the 
construction of the Delaware Breakwaters. 

24. Extract from the 1886 report of the Chief of Engineers, 
United States Army. 

DELAWARE BREAKWATER HARBOR, DELAWARE. 

25. "Under Act of Congress, May 7th, 1822, $22,700 was ap
propriated for a survey of Delaware Bay, near Cape Henlopen, 
for the purpose of determining upon the 0site for a Harbor of 
Shelter. In 1828 an appropriation of $250,000 was made for com
mencing the work, under a plan submitted by the Board of Com
missioners appointed by Congress. (The project · of the Board 
contemplated the construction in· the concavity of the Bay, just 
inside Cape Henlopen, of two massive works on the Pierres Per
clues or rip rap system, separated by an interval or gap of 1390 · 
feet-the greater called the breakwater. to afford safe anchorage 
during gales from the north and east; the other called the ice 
breaker, to protect shipping against northwesterly gales and the 
heavy drifting ice of the bay)." 

26. This project waii completed in 1869, under aggregate ap
propriations, including the first , for surveying of $2,192.103.70, 
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the stone used in the work amounted to 892,528 gross tons, and 
varied from a quarter of a ton to seven tons in weight, the smaller 
constituting the bulk of the mass, the larger used to cover the 
exterior slopes. 

27. "As completed in 1869, the breakwater is 2558 feet long, 
and the ice breaker 1359 feet long on top. The average width on 
top is 22 feet, and at the base 160 feet. The top is from 12 to 14 
feet above mean low water." 

. ' 

. 28. "In 1882 a project was adopted for closing the gap be
tween the breakwater and the ice breaker by means of a random 
stone foundation with a concrete superstructure. The random 
stone foundation is to be brought to a height of 12 feet below 
mean low water with width on top of. 48 feet." · 

29. "The concrete superstructure is to have a width on bot
tom of 24 feet, rising to a height of 12 feet above mean low water, 
with a width on top of 12 feet. The estimated cost of the project 
was $675,000." · 

30. · "In 1883-1884 the project was inodified by providing a 
foundation of brush mattresses for the random stone sub-struc
ture, and omitting the construction of a pile bridge across the 
gap, ·which formed part of the project of 1882 for closing the gap." 

31. Extract from the 1820 report of the Chief of Engineers. 

32. "Ii1 1890, the concrete superstructure was further rµodi
fied by establishing its base of 15 feet below mean low water, by· 
making it rectangular in section with a width of 27 feet and height 
of 27 feet and by constructing the work to above the plane of 
high water of large concrete blocks, above which concrete in mass 
is to be used." 

33. From the 1899 report o{ the Chief of Engineers .. 

34. "The estimated cost of the modified project including the 
$356,250 appropriated from 1882-1888 was $856,250." 

35. "In 1891 the random stone sub-structure having been 
practically completed to an average level of 15 feet below low 
water·; the project for the hitherto proposed concrete superstruc
ture was modified by substitution of random stone for the re
maining part of the work, so as to raise the structure to a height 
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of 14 feet above mean low water with a width on top of 20 feet, 
the width at low water to be 40 feet, and the slopes below this 
plane to be such as may be formed by the action of the sea; be
tween low water and the top, the slope to be 1 on .0.7 formed by 
heavy stones laid in position.'' · · 

36; · "From the· beginning of the work in 1822 to June 30th, 
1898, the total amount expended was $2,798,643.59, of which $606,

.539.89 was expended on the project for closing· the gap. · The 
project was completed on June 30th, 1898, and no further appro
priation is required." 

37. By the work done, the gap 1390 feet long, formerly ex
isting between the ice breaker and the main breakwater has been 
closed by a structure rising 14 feet above low water, 40 feet wide 
at low ·water and 20 feet wide on top, thu,s forming a continuous 
wall from the lower end of .the old breakwater to the· upper end 
of the ice breaker.'' 

38. From the report of Chief of Engineers 1911 . 

. HARBOR OF REFUGE, DELA WARE BAY, DELA WARE. 

39. "The project for this improvement was adopted June 3, 
1896. Work on the breakwater located alofig the eastern branch 
of the shoal, known· as the "Shears" was commenced May 4th, 
1897 and completed December 11th, 1901. The sub-structure of 
the breakwater has a length of 8040 feet ancl the superstructure 
a length of. 7950 feet measured on the low water line.''. 

40; "Work on the 15 ice piers across the upper end of the 
harbor, to protect it from moving ice descending the Bay, was 
commenced in· October 1900 and completed June 19th, 1903, 
(amount spent ·to close of fiscal year 1911 was $2,245,771.83).'' 

41. From the 1913 report of the Chief of Engineers .. 

42. "The anchorage area provided by the old Delaware 
breakwater projected in 1828 and completed in 1869, was found · 
to be limited by reason of its low water depth of 16 feet which 
prohibited its. use by deep draft vessels, The Harbor of Refuge 
has a protected anchorage of about 552 acres with a minimum 
low water depth of 30 feet and an additional .area of 237 acres, 
with a mean low water depth of 24 feet." 
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CAPE HENLOPEN LIGHTHOUSE. 

43. The Cape Henlopen Lighthouse was built by the British 
about 1765 and is of great historic interest apart from its use as 
an aid to navigation. When it was built, it was well back from 
the shore, on a hill, thought to be safe against attack by the sea. 
The 1845 map shows the high water line to be some 1300 feet 
from the base of the lighthouse-the 1882 survey shows the high 
water line to be some 700 feet back from the lighthouse. 

44. The ocean has been attacking the bank upon which the 
lighthouse is built and in 1913, the top of the bank was 140 feet 
from the base of the structure-on June 11th, 1919, it was 73 feet 
from the lighthouse-and in November 1920, it was 35 feet from 
the base of the lighthouse, from the top of the bank. (These fig
ures are from the records of the Lightl:).ouse Bureau.) 

45. In order to ·obtain information concerning the changes 
of the . beach in the vicinity of the lighthouse, a conference was 
had with Captain B. B. Dorry, Superintendent of the Fourth 
Lighthouse District, at his office in the Post Office Building, Phil
adelphia. Captain. Dorry very courteously discussed the possible 
causes of the · erosion at the Cape and referred to the groynes 
which had been built by the Government, for the protection of 
the lighthouse and to the revetting with brush of the slopes in 
the fr~nt of the lighthouse. · 

46. Captain Dorry referred me to Mr. Hitchens, assistant 
in his office, who stated. he had been familiar with the situation 
for seventeen years and he discussed fully, the probable causes 
of the recession of the beach, the various works that had been 
done and expressed opinions as to the most effective plan for the 
protection of this coast. · 

47. Information was asked of Captain Dorry, as to the plans 
of the Government for the protection of this lighthouse, but Cap
tain Dorry could not advise definitely as to what was proposed to 
be. done. 

48. In order to obtain authoritive information as to the 
Government's program in regard to this lighthouse, a communi
cation was sent to the· Honorable J. W; Alexander, Secretary of 
Commerce, asking to be informed as to the plans contemplated 
by the Government for the preservation of the Cape Henlopen 
lighthouse structure, 
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49. In reply, Secretary Alexander wrote: 

"Referring to your letter of November 20th, 1920, rela
tive to the erosion of the beach, in the vicinity of Cape Hen
lopen lighthouse reservation, Delaware,. you are respectfully 
informed that the lighthouse service of this department has 
constructed several sets of bulkheads and jetties on the Cape 
Henlopen Lighthouse Reservation, in . an effort to check the en
croachment of the ocean; but the general erosion of the beach, in 
the vicinity, makes it doubtful whether permanent protective works 
may be built at a cost justified by the value. of the property in
volved." 

HEARIN9' IN REHOBOTH .. 

50. In order to 'obtain an expression of opinion from those 
familiar with conditions at Rehoboth, a hearing was held at Re~ 
hoboth on Sept.ember 24th, 1920, to which persons interested were 
invited and at which an expression of opinion was requested, both 
as to past conditions and present conditions, as to causes creating 
the erosions and as to the best means of protecting the beach 
against further erosi01i. 

51. The hearing was well attended and much information of 
value was received. 

QUESTIONNAIRE. 

52. In order to obtain further expression from local in~er
ests, a questionnaire was prepared and sent out to about fifteen 
persons familiar with conditions and the replies received have been 
carefully considered in the preparation ·of this report-appendix 
"B" of this report contains this questionnaire. · 

' GENERAL· OBSERVATIONS ON CONDITIONS AND 

WHAT HAS BEEN DONE. 

53. Rehoboth, the coast resort of the State of Delaware, 
built up as such since the early Seventies, has suffered greatly by 
the inroads of the ocean, especially during the past eight years. 

54. Hotels, beach front cottages, built to the west of Surf 
Avenue, a shore front boulevard, have in the past.few years been 
seriously damaged by. the ocean and the Avenue itself, thought to 
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be safe from the attack of the ocean when laid out and built; was 
abandoned in 1915 and has been washed away practically. · over 
its entire length. 

55. Alarmed at the situation, Rehoboth has taken steps to 
control the erosions and to protect its property; since 1900 it 
has constructed bulkheads and jetties, at an expense of some $44,-
000, but the devices built have failed to perform the duty for 
which they were designed and have been washed away and other
wise destroyed by the attacks of the ocean. The timber bulk
head built in 1915 on the east side of Surf Avenue for its protec
tion,. which extended for some 3500 feet along the beach front, 
has been practically demolished. 

56. The ocean has. washed into the very foundations of the 
beach front hotels and residences and they are in imminent dan
ger of destruction. 

57. · The municipal authorities and the property owners are 
greatly alarmed and discouraged at the progress of erosion and 
nahtrally so-and it appears proper for th<:! State to intervene in 
this problem and to determine upon a plan for relief, if a reason
able plan can be devised. The loss of beach has been so great 
and the interest of the State itself in its ocean resort may be so 
great that State aid may be necessary, and if it can be shown, 
with reasonable presumptions, that the works of the Federal Gov
ernment may have influenced· this situation, it may be proper for 
the Government to also intervene . 

. 58. Like most cases of ·coast erosion, this is not a local mat
ter, other interests are affected and there are factor's in the situa
ticm under consideration that may call for co-operation of agen
cies outside of Rehoboth itself .. 

59. The Federal Government is interested, in view of ero
sion at Cape Henlopen lighthoti.se: it has indicated this by the 
efforts made to protect this useful and historic structure; jetties 
have been built and bulkheads and the slopes in front of the light
house have been revetted with brush. 

60. The erosion of the lighthouse is a part· of the general. 
probl~m under corisideration, being about four miles up· the beach 
from Rehoboth and subject to many of the same phenomena that 
Rehoboth is subject to. · 

61. , While there are indications that there is a general re,
cession of shore along the New York, New Jersey· and Delaware 



270 

ocean fronts, it does not appear that the erosion at Rehoboth is 
entirely the result of natural conditions. There are· unquestion
ably cycles when erosions take place along beach.fr<?nts and when 
accretions occur, but Rehoboth's present condition does not ap
pear to be entirely ·due to the natural cycle of ocean phenomena. 

62. The worst erosions occur on the Rehoboth beach front 
during ebb tide in a heavy north-east storm and statements have 
been made that during this condition, the drift so1:1therly along 
the Rehoboth frontage is as fast as a man can walk. 

63. During a heavy north-east blow, the waters during flood 
tide will pile up on the Delaware side of the Delaware Bay, a!orig 

· the Lewes front, due ·to· the influence of the wind and the fl.ow of · 
the river. Upon a turn of the tide, the water piled up on the Dela
ware side of the Bay inside the Cape, will seek to rush out and 
meeting the .Harbor of Refuge breakwater, lying as it does, is de
flected, to some extent at least, to the south along the beach. 

64. A map has been prepared and is made part of this re
port that shows the general locality of the Delaware Bay and the 
Capes and of the beach front south of Cape Henlopen and on 
this map are shown the two breakwaters; special attention is · 
drawn to the breakwater creafing the Harbor of Refuge, to its 
location and direction and to its probable influence iri deflecting 
the ebb tide down the coast. It may be, therefore, that the work 
done by the · Government; in the construction . of this Harbor of 
Refuge has defleced a current toward the Rehoboth beach front 
and caused it to erode. 

65. The- movements of 'the cape, no~th of. the lighthouse in
dicate that under normal conditions, there is a drift of sand from 
the south around the point and int.o the Bay. The p0int has ·been 
extending to the north, but the principle erosion has, as stated 
before, occurred during heavy north-east storms, carrying the 
sand in a general southerly d~rection. 

66. From observations and · study of the maps, there is no 
outshore bar at Rehoboth, but the existance of Hen and Chickens 
Shoal shown on maps back to 1756 is exceedingly interesting. 

67. Recently a barge has come ashore in front of Rehoboth 
and has gathered considerable sand, as .indicated on one of the ac
companying photographs and this indicates that there 1s to some 
extent, a ·movement of sand along the coast, but its effect cannot 
be considered a's lasting, or its existance of any permanent pro-
tection to the shore. · · 
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THE. GENERAL PLAN FOR PROTECTING THE BEACH . 

. 68. It is clear that two things must be done: 

lst.-That the current out of the Bay must be deflected away 
from this_ beach front, and that jetties must be placed locally to 
hold the sand from moving under storm conditions and to ac
cumulate it duririg conditions of normal weather. A bulkhead 
will never succeed in building the · beach or holding the sand. 
Hurdles or other detached devices _on the beach, will gather sand 
during mild weather, but during storms, the sea will get behind 
and the sand gathered during a season may be washed away and 
lost in a few .hours of storm· conditions. A rip rap jetty should 
be built near the point, for the purpose of protecting the light
house and of deflecting the current from the shore to 'the south. 
That will be of great protection to Rehoboth, but it will not be 
enough.in itself. A jetty four miles north of Rehoboth will prob
ably take some years to show Its constructive effect at Rehoboth,' 
but it will at least, act against further erosion. 

69. The lighhouse is in great clanger, the present jettie(', 
sho-wn on accompanying photographs are perhaps of greater clan
ger to the structure than they are of aid to it. The water in 
storms gets behind these jetties and a heavy north-east storm, 
lasting for several clays, is liable to further denude the banlc at 
the base of the lighthouse and eventually, unless some protection 
is afforded, the structure will be undermined and. destroyed. And 
with it gone and the point further washed away, the beach to the 
south is likely to further retreat and Rehoboth to become in still 
greater clanger. ·· 

70. If the Government has placed a structure, which how
ever successful it may have been in the past for the purpose for 
which it was designed, has deflected the current on to a beach 
and caused. its destruction-then unquestionably, the community 
and the State so damaged, has a certain right of. redress at the 
hands of the Gover11111ent. Many instances are on record, where 
public and private interests have sought Government aid in _pro
tecting beaches, but it has been the proper policy of the Govern
ment not to spend public funds for the benefit of private lands, 
even though the project may be meritorious, but perhaps the situ
ation under consideration is different. 

71. A community has been built up back fro·m the beach, 
comparatively safe from the inroads of the ocean, but a device, 
built up by the Government for other purposes, has apparently 
tended to direct the ocean currents against its beach to its loss. 
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72. That this situation may have been to some extent in 
the mirids of the Government engineers is indicated by the follow
ing quotation from-House of Representatives Document No. 
1293, Sixty-Fourth Congress, First Session, being a letter from 
the Secretary of War, transmitting, with a. letter from the Chief 
of Engineers, reports on preliminary examination and survey of 
Delaware Breakwater and Harbor of Refuge, Delaware Bay, Del-· 
aware dated July 20th, 1916. On page 37, paragraph 58 of this 
document, being the report from. the District Engineer Officer, 
to the Chief of Engineers, United States Army, (through the Di
vision Engineer) on the survey of Delaware Breakwater and 
Harbor of Refuge, Delaware Bay, Delaware, there appears as fol
lows: 

".The extension of the new breakwater, toward Cape Hen
lopen, while having the advantage of excluding from the Har
bor of Refuge, the heaviest seas t.hat occur in this locality, is 
objectionable, first, be~ause the cost of. building a breakwater· 

· in the deep water that exists along this line would be great; 
second, because any narrowing of the entrance to the Harbor, 
would increase the difficulty in entering it during heavy and 
thick weather; third, because a narrowing of the opening be
tween the breakwater and Cape Henlopen w'ould probably. 

, increase the velocity of the tidal· currents, with a possible con- , 
sequent erosion of the Cape Henlopen shore; and, fourth, the 
free movement of ice, out of the Harbor with the ebb tide 
on north-west winds would be restricted * * * *;" 

· (The underscoring above does n~t appear in the report oi the 
.District Engineer Officer, but is made for the purpose of drawing 
attention to it). 

. 73. It is not possible to prove, as stated above, that the Gov'." 
ernment has caused this d·estruction, but there are good ·argu
ments and reasons, why· the subject should at least be investi
gated by the Government and the State together, with the view 
of coming to an agreement as to what should be done, particularly 
at the point of devising and agreeing upon a plari of future action:. 

74. It may be deemed proper by the Delaware Legislature 
to pass a resolution requesting the United States-and probably 
such a resolution if determined upon, should be. directed to the 
President of the. United States, as both the War Department and 
the Department of Commerce are involved-to construct a rip rap 
breakwater near Henlopen, to ·counteract the effect of the ·Harbor; 
of Refuge breakwater, which 'in times of north-east storh1s is di-
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·recting the ebb tide to the, shore and eroding the beach causing 
great destruction to property; and as a preliminary to undertaking 
the work, to confer .with representatives of the State, to agree 
upon devices and impr9vements to reclaim the beach, which has 
been s6 eroded. · · • 

· 75. Plans have. beeri prepared . and are submitted with· this 
report of the storm jetty and of the groynes which. are recom
mended to be constructed at Rehoboth for the protection· of its 
beach frorit and. for the gathering of sand . 

. · 76. .The storm jetty is ,a timber structure of piles and sheet 
piling, with rip rap, to act as a protection for the structure itself 
and to retard any possible scouring effect. It i(3 curved toward . 

. the south as indicated on the map and should act as a protection 
against no.rth-east storms and by· slowing down the southerly 
drift of-the currents during storm conditions should cause deposits 
of sand to the north and south. The spur which is shown on the 
plan will be to catch the drift which . might tend. to pass around 

· the curve on the outside of the jetty and to. stop erosion to the 
north of the jetty and to build a beach to the north of the jetty 
and .this jetty should extend far enough beyond .low water line 

. sci that an erosion which i:nay .. occur around the end of the jetty 
may not have ill effects upon the condition of the bathing beach. 

77. The exact height, the exact length, the. exact location of 
this jetty cannot be determined, except after a more careful examina~ 
tion of conditions existing on the beach at the time the jetty is proposed 
to be built, but in g~neral; it will be low, perhaps not more than 3 feet 
above the ·sand at any point, and will act, not as a buttress to resist 
the force of the waves, but rather as a· device, tending to decrease the . 
velocity of the drift and to impound the sand in so doing. The 
groynes, which are shown on the plan attached to this report, 
flhouldbe built at first as low structures, but they are so designed 

· that upon the accumulation of a beach they can be added to and 
raised and these also are low structures, designed for the purpose 
of building a beach, by the slowing down of the currents passing 
over them. It is pi:.obable that the storm jetty and one of the 
groynes should be built at first, but that subsequently, another · 
groyne will be necessary in order to protect the whole frontage 
and to distribute more uniformly the accumulation of beach. 

78. Careful consideration has been given to a design .suggested 
for·using interlocking steel sheet piling, for the construction of jetties 
along the front with devices near the ends of the jetties 'running about 
parallel with the beach J?ut not connected between the jetties, for the 

. . 
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purpose of impounding the sand which may be brought in shore 'under 
the influence of a north-east storm. This scheme has much to commend 
it, but it is believed that while it would probably impound the sand, its 
effect· upon the beach would be unfortunate, as it would render it less 
desirable for re'creation and bathing purposes. . . 

EXTRACTS FROM REPLIES TO QUESTIONNAIRE. 

79. · A gentleman who has been familiar with the situation at Re
hoboth for many years, writes :-

"My own opinion is that all the trouble comes with the east 
and north-east storms-at which times there is a furious current 
flowing south, which is· forced against the beach. 

(During one storm, I visited my ocean front farm lying 
between Rehoboth and Silver Lake, and the wreckage was 
washing south faster than I could walk)" 

80. From a gentleman who has observed conditions since 1893. 
- He states that a.t the time of his first observations, the westerly side 

of Surf A venue was 300 feet or more from high water line. 

"The encroachment at the Cape Henlopen lighthouse has been 
vei-y great for the last ten years to my knowledge. 

I have .noticed of late the beach has been going faster than it 
did fifteen totwenty years ago. 

To my knowledge, the erosion of our beach has been three 
times as great since the. last breakwater was built." 

81. From a gentleman who has observed condi.tions since 1876 . 
.At the time of his first observations, the westerly side of Surf A venue 
was approximately 275 feet to the high water line. 

"Erosions have undoubtedly been more rapid since the con
struction of the Harbor of Refuge." 

82. From a gentleman who has observed conditions since 1878-
that at the time of his first observations, the high water line was 200 
feet from the westerly side of Surf Avenue. 

"In my opinion, the sand that has been eroded from Rehoboth 
Beach has not been carried north into Delaware Bay, but has been 
qi.rried to the south. My reason for this statement is-all erosion 
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which I have observed, has taken effect since the Government filled 
in the gap way or open space between the old Delaware Break
water and the ice breaker, a distance of about 500 yards. Up to 
that time, the tide . has swept through this open space and set the 
tide out, mostly east of Hen and Chickens Shoal. The tidal ac
tion closed the gap way. After the Harbor of Refuge was built, 
the fide in passing out instead of going out· to .sea, sweeps in to

. ward the beach and runs south and thus cuts away the beach. This 
never occurred until after the Government built the Harbor of 
Refuge. 

Prior to the construction by the Government of the jetties and 
breakwaters in. the mouth of Delaware Bay, Rehoboth Beach did 
not suffer apparent erosion. It has been since Governmental con
struction that the appreciable erosion of the beach has taken place. 
Certainly outgoing tidal action. has seriously affected the beach 
since the construction by the Government . of these. Harbors of 
Refuge. 

In ~onclusion, it is my observation and niy firm conviction that 
the erosion of the Beach at Rehoboth has been more rapid since 
the construction of the breakwater called the Harbor of Refuge." 

83. From a gentleman who has observed conditions since 1889, 
that the relation of Surf A venue to the high water line at the time of _ 
his first observation was as follows : · 

"Surf Avenue, 50 feet in width-6 feet' pavement in. front of 
Surf Avenue houses-boardwalk east side of Surf Avenue-8 feet 
wide, bank east of boardwalk to beach, 10 feet on top-then beach 
strand, 40 to 50 feet to high water mark. 

Wind north-east and on last quarter of flood tide, heaviest 
erosions are made by current running swiftly towards south. 

While west winds pile up some sand, at or around high water 
mark between storms, the south-east winds (mild) will wash it 
back in one .tide. All ( sand) has been carried south about one and 
one quarter miles, as a very prominent point is being formed out 
in. the ocean at that · place. 

It ( the Delaware breakwater) surely has diverted the out
shore tide during a north-east storm and. brought that current down 
close to our beach front." 

and that the cause of the erosion is_:_ 
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"New· breakwater tur:ning the ocean current during a north-. 
east storm as it flows out of Delaware Bay directly against our 
shore." . · · 
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CONCLUSIONS. 

86.. It is perfectly evident that the beach at the Lighthouse and 
south thereof lo Rehoboth and beyond has been receding for many years, 
and that the forces denuding this beach· have been at work. before the 
Harbor of Refuge Breakwater ~as_ built by the Government. 

87. From the testimony of local persons familiar with conditions 
along this coast for many years the erosion of the beach at Rehoboth has 
been.more rapid since the Harbor of Refuge was constructed. 

88. The location and direction of the Harbor of Refuge breakwater 
is such as· to tend to throw the ebb tide during northeast storms along 
the beach to the south of the Cape, which would inevitably increase the 
drift of the sand along such a straight coast line and carry it to the south 
until it reached a promontory or projection or until the forces producing 

· the-drift had expended themselves. The piling of Delaware River ice on . 
thi!:i beach in winter would also indicate that the waters of the Bay are 
carried along this shore. 

. 89. There is a strong argument that the Government is not entirely 
free from responsibility in the present condition of the beach at Reho- . 
~~ . 

90. .My conclusions, based upon the studies which are but briefly 
recited above, are that ~o things must now be done : -
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The construction of a rip rap jetty extending from the 
shore, north of the lighthouse, for the purpose of deflect
ing the current from the beach south of the Cape, par
ticularly during storms, and 

SECOND: The construction of a storm jetty and groynes in front 
of Rehoboth substantially as shown on accompanying 
drawings, for the purpose of arresting the drift of the 
sand during storm conditions and of impounding 
the sand during storm and normal conditions. 

All of· which is respectfully submitted, 

B. F. CRESSON, JR., 

Consulting Engineer. 
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APPENDIX "A." 

A concurrent resolution providing for the appointment of a 
Commission to examine the conditions on the ocean front at Re- . 
ho both and to report . their findings and recommen.dations to the 
next session of the. General Assembly. 

BE IT RESOLVED BY THE SENATE OF THE STATE 
OF DELAWARE, THE HOUSE OF REPRESENTATIVES 
CONCURRING THEREIN: 

WHEREAS, The lands of this State at Rehoboth have been 
seriously damaged and eroded by the waters of the oc~an and it i~ 
believed that some action should be taken to prevent a reoccur-
rence thereof. · 

THEREFORE BE IT RESOLVED, That a Commission be 
constituted, composed of two members to be appointed by the 
President pro tem. of the Senate and two members to be appointed. 
by the Speaker of the House and one member to be appointed by 
the Governor, said Commission to make an examination into the 
conditions now .existing and to recommend to the next session of 
the Gen_eral Assembly what, if any, steps should be taken to pre
vent the further wasting away of the said lands and also the prob
able cost of. taking such steps. The said Commission tq have 
authority to employ an expert engineer and such other agents as in 
its judgment may be necessary. 

The expense incurred by the said Commission to be paid out .. 
of 'the 'State Treasury on warrants drawn by the Chairman and 
Secretary of said Commission, a~1d countersigned by the Governor. 
Approved April 28, 1920. · 

JOHN G. TOWNSEND, JR., 

Governor. 

ISAAC D. SHORT, 

President pro tern. of the Senate. 

ALEXANDER P. CORBITT, 

Speaker of the House. 
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APPENDIX "B." 

MEMORANDUM 

Re-BEACH EROSION AT REHOBOTH. 

The Legislature of the State of Delaware has appointed a 
Commission to investigate the causes of erosion of the beach at 
Rehoboth; to. recommend what may be clone to prevent further 
erosion and to build ·up the .beach, and to report their findings to 
the next session of the Legislature. 

As much information must be gotten as is available as to the 
progress of the erosion and as to. probable catises therel'>f in order 
that this Commission can intelligently arrive at its conclusions and 

. formulate its report and .recommendations. 
I 

This communication is therefore addressed to you and per
sons fam_iliar with past and present conditions at Rehoboth and 
in its vicinity, with an urgent request that the questions in accom
panying questionnaire be answered fully and -promptly: maps, 
photographs and other records will . he carefully handled and re-

. turned as soon as the information contained is recorded. 

It should be understood that the purpose of this Commission 
is to. co-operate to the fullest extent with local .interests affected, · 
in order that if possible means may be taken to prevent further 
damage to the bea<;:hes, to the abutting property and to the com
munity as a whole; and that relief may be had from the conditions 
that now exist. 

Please send answers to the questionnaire to B. F. Cresson, Jr., 
Consulting· Engineer, 50 Church Street, New York (who has been 
retained by the Commission to conduct this investigation) in the 
enclosed stamped and addressed envelope, and send, maps, photo
graphs, extracts from land conveyances or other documents to the 
same address by registered mail. · 

. . 

It is urgently desired that all available information be obtained 
prior to October 20th, in order that there may be sufficient time to 
prepare the report and recommendations. 

Your co-operation, will be very greatly appreciated. 

B. F. ·CRESSON, JR., 
Consu/ting Engineer, 

50 Church Street, New York, N. Y. 
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(This to be fille_d out and mailed in enclosed stamped 

envelope prior to October :Z.O, 1920.) 

QUESTIONNAIRE-RE BEACH EROSION AT REHOBOTH. 

1. Name-

Address-
' 

2. Are you an owner of beach front property 111 Rehoboth? If 
so, where? 

3. Are you an: owner of property in Rehoboth other than beach 
front property? If so, where? 

· 4. What year did you first observe conditions on the beach front? 

· 5. Has your observation of the beach front been contiriu~)Us since 
that elate, or if not, during what periods have you observed 
conditions? · 

6. Give distances, exactly or approximately, from the westerly 
side of Surf Avenue to the high water line at the time of 
your first observation. 

7. Give distances from the wester! y side of Surf A venue to the 
beach front at as many subsequent elates as you are able. 

8. Has your observation been that the erosions have occurred 
only as the result of heavy storms? and, if so, state as 
nearly as possible under. what direction of wind and con
dition of tide. 

9. During periods of normal weather, has your observation b·een 
that the beach has been making or. eroding? 

10. Give elates of any storms during which erosions have occurred 
· and informatiol'1 as to the duration of the storm, amount 
. of erosion caused during the storm. · 
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11. State, with dates when built, any protective devices in the way 
of bulkheads, jetties, or groynes that have been construct
ed and your observation as to the 'effect of these devices. . 

. . 

12. • In your opinion has the sand that has been eroded been car
ried to the north into Delaware Bay, or to the south, and 
give any reasons that you may have to support your 
opinion. · 

13. State the relation of Surf Avenue to the ordinary high water 
· line at the p~riod of your earliest knowledge, and give the 
dates of encroachments upon Surf Avenue. by. the Sea, 
and the date of the abandonment of Surf A venue as a 

.. thoroughfare. · · 

14. Give whatever information. you can, relative to the encroach-' 
.ment of the ocean at Cape Henlopen Lighthouse, stating 
, the distance th.e lighthouse was back from the beachfront 

at the date of y9ur earliest knowledge and at subsequent 
periods. · 

15. You are no doubt familiar with the construction of the jetties 
or. breakwaters in the mouth of Delaware Bay built ;pri- . 
marily to create harbors of refuge-is i.t your observation 
that the erosion of the beach at Rehoboth has been more 
rapid since the construction of the second or outer jetty 
or breakwater? 

16; If it is your opinion that erosions at Rehoboth have increased 
. since the construction. of the last• breakwater or jetty in 
the mouth of Delaware Bay, please state your reasons in 
s~tpport of this opinion. · · 

17. Ha~ there been any substantial change within your knowledge 
of the depth of water at the "Hen and Chickens" Shoal 
and. in the waterway between that Shoal arid the shore? 

18. State your opinion as to the: cause of the erosion at Rehoboth 
Beach. 

19 .. State what in your opinion is the best means of arresting fur-
ther erosion and building up the beach. · · · 
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20. Please send any maps, photographs, extracts from land con
veyances or other documents which will tend to establish 
the location of the beachfront for as long a period as pos
sible. (These maps, photographs, etc., should have mark
ed· on them the name of the sender, his address, the orig
inal date.) 

21. Please state any other observations, op11110ns, conclusions or 
suggestions that you may have ·with respect to this matter 
under consideration. 
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REPORT OF COMMITTEE SELECTED TO AUDIT 

AGCOUNTS OF ST A TE OFFICERS AND 

INSTITUTIONS. 

We, the tmdersign~d members of the Auditing· Cominittee, 
selected by the Ninety-Eighth General Assembly to audit the ac
counts ·of State Offices and State Institutions of the State of Dela
ware, herewith submit the following detailed report and recom-
mendations: · 

We found that the appropriations made to the different Insti
tutions have been. spent judiciously and respectfully recommend 
that the amount asked of the present Legislature; by the Delaware 
Industrial School for Girls, be allowed. · 

The' system of accounting in use fo the various Institutions and 
offices is very good, which speaks well for the managements of the 
Institutions· and the Officers concerned. · 

We made a very thorough examination of the accounts of the 
Adjutant General's Office and foun.d them to be kept in ,an excel-
lent manner and all monies accounted for. . 

Vv e ask that 'a c9py .of this detailed report be placed on the 
desk of each member of the General Assembly in order that it may 
appear clearly just how the money appropriated for all $tate pur-
poses, has been spent. . · 

Respectfully submitted, 

J. SEWARD DAILEY. 

0. T. CANNON. 

CHAS. A. L. L~NGO. 

GEO. H. CARROLL. 
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GENERAL FUND. 

RECEIPTS. 

1920. 

Balance in Treasury Jan. 12, 1920: .... .' ............ $1,367,733.59 

Clerk of the Peace--Licens.es and Fees: 
· New Castle County ................ $ 
Kent County .... ; ................ . 
Sussex· County ................... . 

Department of Insurance: . 
Licenses and Taxes ............... . 
Registration of Policies ... ; ....... • 
Statements and Charters Filed ....... . 
Certificate and Seal ................ . 
Interest on Bank Deposits .... '. ..... . 

Department of Banking: 
· Tax.from State Banks .............. . 

Examination and Licenses Fees; .. : .. . 
Interest on Bank Deposits· ............ · 

Railroads..:._State Tax: 
.P. B. & W. R./R. Co ................ . 
Delaware Railroad Co.· .............. . 
Baltimore & Philadelphia R. · R. Cci .... . 
Philadelphia & Reading Railway Co ... . 
D. M. &V. R.R. Co., .............. . 
M. D. & V. R. 'R. ·co ................ . 

· Interest oil Mortgages : 
Junction & Breakwater R.R. Co ...... . 
Breakwater & Frankford R.R. Co .... . 

Telegraph and Telephone Companies: 
Diamond State Telephone. Co ........ . 
Western Union Telegraph Co ...•..... 
American. Telephone & Telegraph Co ... 

130,105.90 
.14,372.10 
18,153.10 

97,342.41 
2,643.60 
2,430.00 

507.00 
126.82 

20,640.93.· 
3,594.80 

238.22 

25,000.00 
12,500.00 
30,000.00 
. 5,000.00 

750.00 
500.00 

5,550.00 
6;000.00 

18,468.40 
748.00 

1,075.40 . 

. ·, 

162,631.10 

103,049.83 

24,473.95 

73,750.00 

.11,550.00 

20,291.80 
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