MENORANDUM

September 8, 1939

A=
Mr, Messersmith

I suggest the following as a reply to the third para-

graph of ¥r. ¥ilton's letter of September 4:

You are quite right in believing that submarine
warfare has been condemned in various treatiee and con-
ventions signed since the Great War.

It will be recalled that at the Washlngton Naval
Conference, 1922, the British proposed the abolition
of the submarine, which they claimed was essentially an
offensive weapon, a weapon of "murder and oiracy involving
the drowning of non-combatants®™. The French opposed the
total avolition of this type of ship, stating that it
was essentially the defensive weapon of the gmaller Naval
Powerse. The French belleved, however, that it was possible
to reconcile the use of submerines with the lawe of humanity.
The French were supported by the Itallans and the Japanese
while the Unlited States took the position that, although
it was not cracticenle gt that polnt to abolish the sub-
marine, unlimited submarine warfare should be outlawed and

laws
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lawe should be drawn up prescribing the methode of pro-
cedure of submarines against merchant vessels, both neutral
and pbelligerent. In other words, the five leading Naval
Powers should agree to a denouncement of illegal methods

of suomarine warfare in terme clesrly understasndable and

to bind themeelves to assure the application of the
principles of internstional law in connection with sub-
marine warfare and to consider and debate what should be
done to strengthen the laws governing the use of this
wWeapon.

As & result of the ciscuselons, a Trealy was agreed
upon between the United States of america, the British
Empire, France, Italy and Japsn relating to the use of
submarinee and noxious gssee in warfare. Articles 1, 2,

3 ané =« deglt with the submasrine. Article 1 provided
that, one (a), a merchsnt vessel must be ordered to submit
to vislt and search to determine 1ite charscter before it
can be selzed; (b) a merchant vessel must not be sttacked

unless it refused to submit to visit and search after warn-

ing, or to proceed as directed, after selzure; and two (a),

& merchant vessel must not be destroyed unless the crew and
passengers have first been placed in safety; (Db) belligerent
submarinee should not under any circumstances be exempt from

the
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the universal rules asbove stated; and if a submarine can-
not capture s merchant vessel in conformity with these
rules the existing law of nations reguires it to desist
from attack and from seizure and to permit the merchant
veesel to proceed unmolested. Article 2 called upon the
signatory Powere to invite all other civilized Powers to
exprese their assent to the foregoing stastement of es-
tablished law so that there might be a clesr public un-
ceretanding throughout the wordd of the standarde of con-
duct by which the public opinion of the world should pases
Judgment upon future belligerente. Article 3 was a declara-
tion to the effect that any pereon in the service of any

Power who should violate sny of those rules, whether or

not such person was under orders of a governmental suverior,

should be deemed to have violated the laws of war and
ehould be liable to trisl gnd punishment 28 if for an

act of pirscy and might be brought to trial before the
eivil or military authorities of any Power within the
Juriediction of which he might be found. Article 4 pro-
vided that the signstory Powers, recognizing the oractical
impoesibiliity of using submarines as commerce destroyers
without violating, as they were violated in the war of
1914-1918, & reoquirement universally accepted by civilized
nations for the protection of neutrsle and non-combatants

and
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end to the end that the vrohibition of the ucse of sub-
marines as commerce destroyers should be universsally
sccepted as a part of the law of nations, that they should
accept the prohibition as henceforth binding ae between
themselves, and should invite sll other nations to adhere
thereto.

AL the london Naval Conference, 1930, the British
sgaln propesed that the use of submarines for purposes
-of war shou.d be totally sbolished. They were suprorted
by the American Delegation but opposed by the Italiane,
the Jepsnese and the Frencn. After dlscuselon 1t wase
sgreed that & ®rotocol should come into force as between
the Five Powers, open to the adherence of arll other Nagval
POWEDIE.

This Protiocol wse incorporated in the London Naval
Treaty, 1930, as Part Iv, Article 22, as followse:

"{1) In their sction with regard to merchant
ships, sudmarines must conform to the ruies of
internstional law to which surface vessels are sub-
Ject;

"(2) In particular, except in the case of per-
slstent refusal to stop on being duly summoned, or
of active resiestence Lo visit or research, a war
ship, whether surface vessel or suomarine, may not
sink or render incgpable of navigetion a merchant
veseel witnout filrst having placed pasesengers, crew
end ship's papere in a place of eafety. For thils
surpose the ship's boats are not regarded as a plsce
of sefety unless the safety of the psssengers and
crew is assured, in the existing sea and weather con-
ditione, by the proximity of land, or the presence
of another veesel wialch 1s in s vosition to taske them

on board®.

In
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In adédition, the High Contrgeting Parties inviteiall
other Powers to express thelr assent to the above rules.
Prior to the London Ngval Conference, 1935, the

British Government approsched the United Statesg and

Japan, which had ratified the London Naval Treaty, 1930,

also the French and Itaslian Governments, which had failed
to ratify, and invited them to Join in perpetuating in
a separste Protocol Part IV of the lLondon Hsval Treaty,
1930. All Four Powers expressed approval of thie plan
in advance of the Conference and, subeequent to the con-
clusion of the London Naval Treaty, 1936, the French and
Italian Governments ratified this Protocol.

The next step was the signing of a oroces verbal
by the Pive Powers which opened the Protocol for the
signature of sall other Powers. Thies took place on
November 6, 19326, and on November 23 Germany, in a note
signed by Von Ribbeuntrop, adhered to the Protoccl among
the first. It is to be remembered that the Frotocol was
to stand in perpetuity. There was no provision for
denuncistlon and in actusl fact the Germans have not
attempted to denounce tne Protocol and are clearly bound
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